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(7)  The debentures epduing the holders to object to a Modification of Part Il
a company's objec”are any debentures secured oirthe company’s
undertaking whiptfwere issued or first issued before~tieday on which this
Act is passedpfwhich form part of the same serxsas any debentures so
issued butjrave been issued on or after th8}yoate; and in this section
“debentures” has the same meaning as in the said Act of 1985.

Part Il
The Protection and M anagement of Rivers and other W aters
Chapter |
Control of Pollution
General provisions

103.— (1) This Chapter applies to any waters (in this Chapter referred waters to which
to as “controlled waters*) of any of the following classes— Chapter |

(a) relevant territorial waters, that is to say, subject to subsection (5) applies.
below, the waters which extend seaward for three miles from the
baselines from which the breadth of the territorial sea adjaoent
to England and Wales is measured,;

(b) coastal waters, that is to say, any waters which are within the
area which extends landward from those baselines as far as the
limit of the highest tide or, in the case of the waters of any
relevant river or watercourse, as far as the fresh-water limit of
the river or watercourse, together with the waters of any
enclosed dock which adjoins waters within that area;

(c) inland waters, that is to say, the waters of any relevant lake or
pond or of so much of any relevant river or watercourse as is
above the fresh-water limit;

(d) ground waters, that is to say, any waters contained in
underground strata, or in—

(i) awell, borehole or similar work sunk into underground
strata, including any adit or passage constructed in
connection with the well, borehole or work for facilitating the
collection of water in the well, borehole or work; or

(if) anyexcavation into underground strata where the level
o fwater in the excavation depends wholly or mainly on water
entering it from the strata.

(2) The Secretary of State—

(a) Khali deposit maps with the Authority showing what appear to
him to be the fresh-water limits of every relevant river or
watercourse; and

(b) may from time to time, if he considers it appropriate to do so by
reason of any change of what appears to him to be the fresh-
water limit of any river or watercourse, deposit a map showing
a revised limit for that river or watercourse;

and in subsection (1) above “ fresh-water limit**, in relation to any river or
watercourse, means the place for the time being shown as the fresh-water
limit of that river or watercourse in the latest map deposited for that river
or watercourse under this subsection.
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Part 111 (3) It shall be the duty of the Authority to keep any maps deposited
with it under subsection (2) above available, at all reasonable times, for
inspection by the public free of charge.

(4) In this section—

“miles” means international nautical miles of 1,852 metres;
“lake or pond*' includes a reservoir of any description;

“relevant lake or pond** means (subject to subsection (5) below) any
lake or pond which (whether it is natural or.artificial or above
or below ground) discharges into a relevant river or watercourse
eor into another lake or pond which is itself a relevant lake or
pond;

“relevant river or watercourse” means (subject to subsection (5)
below) any river or watercourse (including an underground
river or watercourse and an artificial river or watercourse)
which is neither a public sewer nor a sewer or drain which drains
into a public sewer.

(5) The Secretary of State may by order provide—

(a) thatany areaofthe territorial sea adjacent to England and Wales
is to be treated as if it were an area of relevant territorial waters
for the purposes of this Chapter,

(b) that any lake or pond which does not discharge into a relevant
river or watercourse or into a relevant lake or pond is to be
treated for those purposes as a relevant lake or pond,;

(c) that a lake or pond which does so discharge and isof a description
specified in the order is to be treated for those purposes as if it
were not a relevant lake or pond;

(d) that a watercourse ofa description so specified isto be treated for -
those purposes as if it were not a relevant river or watercourse.

(6) The power of the Secretary of State to make an order under
subsection (5) above shall be exercisable by statutory instrument subject
to annulment in pursuance of a resolution of either House of Parliament;
and such an order may—

(a) contain such supplemental, consequential and transitional
provision as the Secretary of State considers appropriate; and

(b) make different provision for different cases, including different
provision in relation to different persons, circumstances or

localities.
Classification of 104.—(1) The Secretary of State may, in relation to any description of
quality or controlled waters (being a description applying to some or all of the
waters. waters of a particular class or of two or more different classes), by

regulations prescribe a system of classifying the quality of those waters
according to criteria specified in the regulations.

(2) The criteria specified in regulations under this section in relation to
any classification shall consist of one or more of the following, that is to
say—

(a) general requirements as to the purposes for which the waters to
which the classification is applied are to be suitable;
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(b) specific requirements as to the substances that are to be present
in or absent from the water and as to the concentrations of
substances which are or are required to be present in the water;

(c) specific requirements as to other characteristics of those waters;

and for the purposes of any such classification regulations under this
section may provide that the question whether prescribed requirements
are satisfied may be determined by reference to such samples as may be
prescribed.

105.— (1) For the purpose of maintaining and improving the quality of
controlled waters the Secretary of State may, by serving a notice on the
Authority specifying—

(a) one or more of the classifications for the time being prescribed
under section 104 above; and

(b) in relation to each specified classification, a date,

establish the water quality objectives for any waters which are, or are
included in, waters of a description prescribed for the purposes of that
section.

(2) The water quality objectives for any waters to which a notice under
this section relates shall be the satisfaction by those waters, on and at all
times after each date specified in the notice, of the requirements which at
the time of the notice were the requirements for the classification in
relation to which that date is so specified.

(3) Where the Secretary of State has established water quality
objectives under this section for any waters he may review objectives for
those waters if—

(a) five years or more have elapsed since the service o f the last notice
under subsection (1) or (6) of this section to be served in respect
of those waters; or

(b) the Authority, after consultation with such water undertakers
and other persons as it considers appropriate, requests a review;

and the Secretary of State shall not exercise his power to establish
objectives for any waters by varying the existing objectives for those
waters except in consequence o f such a review.

(4) Where the Secretary of State proposes to exercise his power under
this section to establish or vary the objectives for any waters he shall—

(a) give notice setting out his proposal and specifying the period (not
being less than three months from the date of publication of the
notioe) within which representations or objections with respect
to the proposal may be made; and

(b) consider any representations or objections which are duly made
and not withdrawn;

and, if he decides, after considering any such representations or
objections, to exercise his power to establish or vary those objectives, he
may do so either in accordance with the proposal contained in the notice
or in accordance with that proposal as modified in such manner as he
considers appropriate.

Part Il

Wmiter quality
objectives.

117
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Part 111 (5) A notice under subsection (4) above shall be gives—

(a) by publishing the notice in such manner as the Secretary o f State
considers appropriate for bringing it to the attention of persons
likely to be affected by it; and

(b) by serving a copy of the notice on the Authority.

(6) If, on a review under this section or in consequence of any
representations or objections made following such a review for the
purposes of subsection (4) above, the Secretary of State decides that the
water quality objectives for any waters should remain unchanged, he shall
serve notice of that decision on the Authority.

General duties 106.—<I1) It shall ke™thejSu”.of.the-Secretary of State and”of the
to achieve and Muthority to exerasethe powers conferred on himorlTByor underthe
maintain

following provisions of this Chapter in such manner asensures, so far as

it is practicable by the exercise of those powers to do so, that the water
quality objectives specified for any waters in a notice under section 105
1974 c. 40. above, orin a-notiefc4»det-acctioB-30C oHhe-~TKfonfl~dlutioiiA c1f0
W4-, are achieved at all times.

(2) It shall be the duty of the Authority, for the purposes of the
carrying out of its functions under this Chapter, to monitor the extent of
pollution in controlled waters and to consult, in such cases as it may
consider appropriate, with river purification authorities in Scotland.

objectives etc.

Controlling and remedying pollution

Offences of 107—(1) Subject to section 108 below, a person contravenes this
polluting section if he causes or knowingly permits—

controlled waters . . . .

etc. (a) any poisonous, noxious or polluting matter or any solid waste

matter to enter any controlled waters; or

(b) any matter, other than trade effluent or sewage effluent, to enter
controlled waters by being discharged from a drain or sewer in
contravention of a relevant prohibition; or

(c) any trade effluent or sewage effluent to be discharged—
(i) into any controlled waters; or
(if) from land in England and Wales, through a pipe, into
the sea outside the seaward limits o f controlled waters;
or
(d) any trade effluent or sewage effluent to be discharged, in
contravention of any relevant prohibition, from a building or

from any fixed plant on to or into any land or into any waters of
a lake or pond which are not inland waters; or

(e) any matter whatever to enter any inland waters so as to tend
(either directly or in combination with other matter which he or
another person causes or permits to eater those waters) to
impede the proper flow of the waters in a manner leading or
likely to lead to a substantial aggravation of—

(i) pollution due to other causes; or

(ii) the consequences of such pollution.
(2) For the purposes of this section a discharge of any effluent or other

matter is, in relation to any person, in contravention of a relevant
prohibition if—
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(a) the Authority has given that person notice prohibiting him from
making or, as the ease may be, continuing the discharge;

(b) the Authority has given that person notice prohibiting him from
making or, as the case may be, continuing the discharge unless
specified conditions are observed, and those conditions are not
observed; or

(c) the effluent or matter discharged contains a prescribed substance
or a prescribed concentration of such a substance or derives
from aprescribed process or from a process involving the use of
prescribed substances or the use o f such substances in quantities
which exceed the prescribed amounts;

but nothing in this subsection shall authorise the giving of such a notice
in respect ofdischarges from a vessel and nothing in any regulations made
by virtue of paragraph (c) above shall require any discharge from a vessel
to be treated as a discharge in contravention of a relevant prohibition.

(3) A notice given for the purposes of subsection (2)(a) or (b) above
shall expire at such time as may be specified in the notice; and that time
shall not be before the end of the period of three months beginning with
the day on which the notice is given except in a case where the Authority
is satisfied that there is an emergency which requires the relevant
prohibition in question to come into force at such time before the end of
that period as may be so specified.

(4) Where, in the case of such a notice for the purposes of subsection
(2)(a) or (b) above as (but for this subsection) would expire at a time
which is or is after the end of the said period of three months, an
application is made before that time for a consent under this Chapter in
respect of the discharge to which the notice relates, that notice shall be
deemed not to expire until the result of the application becomes final—

(a) on the grant or withdrawal of the application;

Part Il

(b) on the expiration, without the bringing ofan appeal withrespect_ ...

to the decision on the application, of any period prescribed as
the period within which any such appeal must be brought; or

(c) on the withdrawal or determination of any such appeal.

(5) For the purposes of this section where—

(a) any sewage effluent is discharged as mentioned in subsection
(1)(c) or (d) above from any sewer or works vested in a sewerage
undertaker; and

(b) the undertaker did not cause or knowingly permit the discharge
but was bound (either unconditionally or subject to conditions
which were observed) to receive into the sewer or works matter
included in the discharge,

the undertaker shall be deemed to have caused the discharge.

(6) A person who contravenes this section or the conditions of any
consent given under this Chapter for the purposes o f this section shall be
guilty of an offence and liable—

(&) on summary conviction, to imprisonment for a term not
exceeding three months or to a fine not exceeding the statutory
maiimum or to both;

(b) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine or to both.

119
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for the purposes
of section 107.
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108.—(1) A person shall not be guilty of an offence under section 107
above in respect of the entry of any matter into any waters or any
discharge if the entry occurs or the discharge is made under and in
accordance with, or as a result of any act or omission under and in
accordance with—

(a) a consent given under this Chapter or under Pan Il of the
Control of Pollution Act 1974;

(b) a disposal licence;

(c) a licence granted under Part Il of the Food and Environment
Protection Act 1985;

(d) any local statutory provision or statutory order which expressly
confers power to discharge effluent into water; or

(e) any prescribed enactment;

but nothing in any disposal licence shall be treated for the purposes of this
subsection as authorising any such entry or discharge as is mentioned in
paragraphs (b) to (d) of section 107(1) above or as authorising any act or
omission so far as it results in any such entry or discharge.

(2) A person shall not be guilty of an offence under section 107 above
in respect of the entry of any matter into any waters or any discharge if—

(a) the entry is caused or permitted, or the discharge is made, in an
emergency in order to avoid danger to life or health;

(b) that person takes all such steps as are reasonably practicable in
the circumstances for minimising the extent of the entry or
discharge and of its polluting effects; and

(c) particulars of the entry or discharge are furnished to the
Authority as soon as reasonably practicable after it occurs.

(3) A person shall not be guilty o fan offence under section 107.above
by reason of his causing or permitting any discharge of trade or sewage
effluent from a vessel.

(4) A person shall not be guilty of an offence under section 107 above
by reason only of his permitting water from an abandoned mine to enter
controlled waters.

(5) A person shall not, otherwise than in respect of the entry of any
poisonous, noxious or polluting matter into any controlled waters, be
guilty of an offence under section 107 above by reason of his depositing
the solid refuse of amine or quarry on any land so thatit falls or is carried
into inland waters if—

(a) he deposits the refuse on the land with the consent of the
Authority;

(b) no other site for the deposit is reasonably practicable; and

(c) he takes all reasonably practicable steps to prevent the refuse
from entering those inland waters.

(6) A highway authority or other person entitled to keep open a drain
by virtue of section 100 of the Highways Act 1980 shall not be guilty ofan
offence under section 107 above by reason of his causing or permitting
any discharge to be made from a drain kept open by virtue of that section
unless the discharge is made in contravention of a relevant prohibition
under section 107 above.
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(7) A sewerage undertaker shall not be guilty of an offence under
section 107 above by reason only of the fact that a discharge from a sewer
or works vested in the undertaker contravenes conditions of a consent
relating to the discharge if—

(a) the contravention is attributable to a discharge which another
person caused or permitted to be made into the sewer or works;

(b) the undertaker either was not bound to receive the discharge into
the sewer or works or was bound to receive it there subject to
conditions which were not observed; and

(c) the undertaker could not reasonably have been expected to
prevent the discharge into the sewer or works.

(8) A person shall not be guilty of an offence under section 107 above
in respect of a discharge which he caused or permitted to be made into a
sewer or works vested in a sewerage undertaker .if the undertaker was
bound to receive the discharge there either unconditionally or subject to
conditions which were observed.

(9) In this section—

“disposal licence” has the same meaning as in Part | of the Control
of Pollution Act 1974; and

“statutory order™ means an order under section 135 below or any
order, byelaw, scheme or award made under any other
enactment, including an order or scheme confirmed by
Parliament or brought into operation in accordanoe with
special parliamentary procedure.

109.—(1) A person shall be guilty of an offence under this section if,
without the consent of the Authority, he—

(a) removes from any part of the bottom, channel or bed of any
inland waters a deposit accumulated by reason o f any dam, weir
or sluice holding back the waters; and

(b) does so by causing the deposit to be carried away in suspension
in the waters.

(2) A person shall be guilty of an offenoe under this section if, without
the consent of the Authority, he—

(a) causes or permits a substantial amount of vegetation to be cutor
uprooted in any inland waters, or to be cut or uprooted so near
to any such waters that it falls into them; and

(b) fails to take all reasonable steps to remove the vegetation from
those waters.

(3) A person guilty of an offence under this section shall be liable, on
summary conviction, to a fine not exceeding level 4 on the standard scale.

(4) Nothing in subsection (1) above applies to anything done in the
exercise of any power conferred by or under any enactment relating to
land drainage, flood prevention or navigation.

(5) In giving a consent for the purposes of this section the Authority
may make the consent subject to such conditions as it considers

appropriate.

Part Il

1974 c. 40.

Depoiits and
vegetation in
.riven etc.
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Part ! (6) The Secretary of State may by regulations provide that any
reference to inland waters in subsection (1) or (2) above shall be construed
as including a reference to such coastal waters as may be prescribed.

Requirements to 110.—(1) The Secretary of State may by regulations make provision—
take A .
precautions (a) for prohibiting a person from having custody or control of any

against poisonous, noxious or polluting matter unless prescribed works

pollution. and prescribed precautions and other steps have been carried
out or taken for the purpose of preventing or controlling the
entry of the matter into any controlled waters;

(b) for requiring a person who already has custody or control of, or
makes use of, any such matter to carry out such works for that
purpose and to take such precautions and other steps for that
purpose as may be prescribed.

(2)  Without prejudice to the generality of the power conferred by
subsection (1) above, regulations under that subsection may—

(a) confer power on the Authority—

(i) to determine for the purposes of the regulations the
circumstances in which a person is required to carry out
works or take any precautions or other steps; and

(ii) by notice to that person, to impose the requirement
and to specify or describe the works, precautions or other
steps which that person is required to carry out or take;

(b) provide for appeals to the Secretary of State against notices
served by the Authority in pursuance of provision made by
virtue of paragraph (a) above; and

(c) provide that a contravention of the regulations shall be an
offence the maximum penalties for which shall not exceed the
penalties specified in subsection (6) of section-107 above. '’

Water protection 111.—(1) Where the Secretary of State, after consultation (in the case

zones. of an area wholly or partly in England) with the Minister, considers that
it is appropriate, with a view to preventing or controlling the entry of any
poisonous, noxious or polluting matter into controlled waters, to prohibit
or restrict the carrying on in a particular area of activities which he
considers are likely to result in the pollution of any such waters, he may
by order make provision—

(a) designating that area as a water protection zone; and

(b) prohibiting or restricting the carrying on in the designated area
of such activities as may be specified or described in the order.

(2)  Without prejudice to the generality of the power conferred by
virtue of subsection (1) above, an order under this section may—

(a) confer power on the Authority to determine for the purposes of
the order the circumstances in which the carrying on of any
activities is prohibited or restricted and to determine the
activities to which any such prohibition or restriction applies;

(b) apply a prohibition or restriction in respect o f any activities to
caret where the activities are carried on without the consent of
the Authority or in contravention of any conditions subject to
which any such consent is given;
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(c) provide that a contravention of a prohibition or restriction
contained in the order or of a condition of a consent given for
the purposes of any such prohibition or restriction shall be an
offence the maximum penalties for which shall not exceed the
penalties specified in subsection (6) of section 107 above;

(d) provide (subject to any regulations under subsection (4) below)
for anything falling to be determined under the order by the
Authority to be determined in accordance with such procedure
and by reference to such matters and to the opinion of such
persons as may be specified in the order;

(e) make different provision for different cases, including different
provision in .relation to different persons, circumstances or
localities; and

(O contain such supplemental, consequential and transitional
provision as the Secretary of State considers appropriate.

(3) The power of the Secretary of State to make an order under this
section shall be exercisable by statutory instrument subject to annulment
in pursuance of a resolution of either House of Parliament; but the
Secretary of State shall not make such an order except—

(a) in accordance with Schedule 7 to this Act; and

(b) on an application made in accordance with that Schedule by the
Authority.

(4) The Secretary of State may, for the purposes of any orders under
this section which require the consent of the Authority to the carrying on
ofany activities, by regulations make provision with respect to—

(a) applications for any such consent;

(b) the conditions of any such consent;

(c) the revocation or variation of any such consent;

(d) appeals against determinations on any such application;
(

e) the exercise by the Secretary of State of any power conferred on
the Authority by the orders;

(0 the imposition of charges where such an application has been
made, such a consent has been given or anything has been done
in pursuance of any such consent; and

(g) the registration of any such application or consent;

and, without prejudice to the generality of that power, regulations under
this subsection may apply (with or without modifications) any enactment
having effect in relation to consents under this Chapter.

(5) The reference in subsection (1) above to the entry of poisonous,
noxious or polluting matter into controlled waters shall not include a
reference to the entry of nitrate into controlled waters as a result of, or
of anything done in connection with, the use of any land for agricultural
purposes.

112.— (1) Where the relevant Minister considers that it is appropriate
to do so with a view to achieving the following purpose, that is to say,
preventing or controlling the entry of nitrate into controlled waters as a
result of, or of anything done in connection with, the use of any land for

Part Il

Nitrate sensitive
areas.
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agricultural purposes, he may by order make provision designating that
land, together with any other land to which he considers it appropriate to
apply the designation, as a nitrate sensitive area.

(2) Where any area has been designated as a nitrate sensitive area by
an order under this section and the relevant Minister considers that it is
appropriate to do so with a view to achieving the purpose mentioned in
subsection (1) above, he may, subject to such restrictions (if any) as may
be set out in the order, enter into an agreement under which, in
consideration of payments to be made by the relevant Minister—

(a) the owner of the freehold interest in any agricultural land in that
area,; or

(b) where the owner of the freehold interest in any such land has
given his written consent to the agreement being entered into by
any person having another interest in that land, that other
person,

accepts such obligations with respect to the management of that land or
otherwise as may be imposed by the agreement.

(3) An agreement such as is mentioned in subsection (2) above between
the relevant Minister and a person having an interest in any land shall
bind all persons deriving title from or under that person to the extent that
the agreement is expressed to bind that land in relation to those persons.

(4) Where it appears to the relevant Minister in relation to any area
which is or is to be designated by an order under this section as a nitrate
sensitive area that it is appropriate for provision for the imposition of
requirements, prohibitions or restrictions to be contained in an order
under this section (as well as for him to be able to enter into such
agreements as are mentioned in subsection (2) above), he may, by a
subsequent order under this section or, as the case may be;, by the order
designating that area—

(a) with a view to achieving the purpose mentioned in subsection (1)
above, require, prohibit or restrict the carrying on on or in
relation to any agricultural land in that area of such activities as
may be specified or described in the order, and

(b) provide for such amounts (if any) as may be specified in or
determined under the order to be paid by the Minister or the
Secretary of State, to such persons as may be so specified or
determined, in respect of the obligations imposed in relation to
that area on those persons by virtue of paragraph (a) above.

(5) Without prejudice to the generality of subsection (4) above,
provision contained in an order under this section by virtue of that
subsection may—

(a) confer power on the Minister or the Secretary of State to
determine for the purposes of the order the circumstances in
which the carrying on of any activities is required, prohibited or
restricted and to determine the activities to which any such
requirement, prohibition or restriction applies;

(b) provide for any requirement to carry on any activity not to apply
in where the Minister or the Secretary of State has
consented to a failure to carry on that activity and any
conditions on which the consent has been given are complied
with;
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(c) apply a prohibition or restriction in respect of any activities to
cases where the activities are carried on without the consent of
the Minister or the Secretary of State or in contravention of any
conditions’ subject to which any such consent is given;

(d) provide that a contravention of a requirement, prohibition or
restriction contained in the order or in a condition of a consent
given in relation to or for the purposes o fany such requirement,
prohibition or restriction shall be an offence the maximum
penalties for which shall not exceed the penalties specified in
subsection (6) of section 107 above;

(e) provide for amounts paid in pursuance of any provision
contained in the order to be repaid at such times and in such
circumstances, and with such interest, as may be specified inor
determined under the order; and

(f) provide (subject to any regulations under subsection (8) below)
for anything falling to be determined under the order by any
person to be determined in accordance with such procedure and
by reference to such matters and to the opinion of such persons
as may be specified in the order.

(6) An order under this section may—

(a) make different provision for different cases, including different
provision in relation to different persons, circumstances or
localities; and

(b) contain such supplemental, consequential and transitional
provision as the relevant Minister considers appropriate.

(7) The power of the relevant Minister to make an order under this
section shall be exercisable by statutory instrument subject to annulment
in pursuance of a resolution of either House of Parliament; but the
relevant Minister shall not make such an order exceptinaccordance with'
any applicable provisions of Schedule 11 to this Act.

(8) The Secretary of State and the Minister, actingjointly, may, for the
purposes of any orders under this section which require the consent of
either of those Ministers to the carrying on of any activities or to any
failure to carry on any activity, by regulations make provision with
respect to—

a) applications for any such consent;
b) the conditions of any such consent;
¢) the revocation or variation of any such consent;

d) the reference to arbitration of disputes about determinations on
any such application;

(e) the imposition of charges where such an application has been
such a consent has been given or there has been any act
or omission in pursuance o f any such consent; and

o~~~

(O the registration of any such application or consent

(9) In this section and in Schedule 11 to this Act “the relevant
Minister**—
(a) in relation—
(i) tothemaking ofan order in relation to an area which is
wholly in Wales; or
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(ili) to an agreement with respect to land which iswholly in
Wales,

means the Secretary of State;

(b) in relation to the making of an order in relation to an area which
is wholly in England or which is partly in England and partly
in Wales, means the Minister and the Secretary of State, acting
jointly;

(c) in relation to an agreement with respect to land whichis wholly in
England, means the Minister; and

(d) in relation to an agreement with respect to land which is partly in
England and partly in Wales, means the Secretary of State or the

Minister.
Consent* under 113.—(1) Schedule 12 to this Act (which makes provision with respect
Chapter | and to the making of applications for consents under this Chapter, the giving

application to

; of such consents and appeals) shall have effect.
the Authority.

(2) The Secretary of State may by regulations—

(a) make provision modifying the provisions of this Chapter in
relation to cases in which consents under this Chapter are
required by the Authority; and

(b) for the purposes of the application of the provisions of this
Chapter in relation to discharges by the Authority, make such
other modifications of those provisions as may be prescribed.

(3) Without prejudice to the generality of subsection. (2) above,
regulations under that subsection may provide for such consents as are
mentioned in paragraph (a) of that subsection to be required to be given
by the Secretary of State (instead of by the Authority) and, in prescribed
cases, to be deemed to have been so given.,,

(4) A person shall not be guilty of an offence under section 4 of the
1975c¢. 5L Salmon and Freshwater Fisheries Act 1975 or section 68 of the Public
1875¢. 55. Health Act 1875 (offences of causing pollution of certain waters) in

respect of any entry of matter into any controlled waters which occurs—

(a) under and in accordance with a consent under this Chapter or
1974.c. 40. under Part Il of the Control of Pollution Act 1974; or

(b) asaresult of any act or omission under and in accordance with
— roelrreonsent-.........coi

Byelaws for 114.—(1) The Authority may by byelaws make such provision as the

preventing Authority considers appropriate—

Egrl::’rgﬁgd()f (a) for prohibiting or regulating the washing or cleaning in any

waters. controlled waters of things of a description specified in the
byelaws;

(b) for prohibiting or regulating the keeping or use on any
controlled waters of vessels of a description specified in the
byelaws which are provided with water closets or other sanitary
appliances.

(2) A person who contravenes any byelaws made by virtue of this
section »hall be guilty of an offence and liable, on summary conviction, to
a fiw* not exceeding level 4 on the standard scale or such smaller sum as
may be specified in the byelaws.
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(3) In this section “ sanitary appliance”, in relation to a vessel, means Part Il

any appliance which, not being a sink, bath or shower bath, isdesigned to
permit polluting matter to pass into the water where the vessel is situated
and which is prescribed for the purposes of this section.

115.— (1) Subject to subsection (2) below, where it appears to the
Authority that any poisonous, noxious or polluting matter or any solid
waste matter is likely to enter, or to be or to have been present in, any
controlled waters, the Authority shall be entitled to carry out the
following works and operations, that is to say—

(a) ina case where the matter appears likely to enter any controlled
waters, works and operations for the purpose of preventing it
from doing so; or

(b) ina case where the matter appears to be or to have been present
in any controlled waters, works and operations for the
purpose—

(i) of removing or disposing of the matter;

(i) of remedying or mitigating any pollution caused by its
presence in the waters; or

(iii) so far as it is reasonably practicable to do so, of
restoring the waters, including any flora and fauna dependent
on the aquatic environment of the waters, to their state
immediately before the matter became present in the waters.

(2) Nothing in subsection (1) above shall entitle the Authority to
impede or prevent the making of any discharge in pursuance of a consent
given under this Chapter.

(3) Where the Authority carries out any such works or operations as
are mentioned in subsection (1) above, it shall, subject to subsection (4)
below, be entitled to recover the expenses reasonably incurred in doing so
from any person who, as the case may be—* =

(a) caused or knowingly permitted the matter in question to be
present at the place from which it was likely, in the opinion of
the Authority, to enter any controlled waters; or

(b) caused or knowingly permitted the matter in question to be
present in any controlled waters.

(4) No suchexpenses shall be recoverable from a person for any works
or operations in respect of water from an abandoned mine which that
person permitted to reach such a place as is mentioned in subsection (3)
above or to enter any controlled waters.

116.— (1) The Secretary of State and the Minister, actingjointly, may
by order made by statutory instrument approve any code of practice
issued (whether by those Ministers or by another person) for the purpose
of—

(a) giving practical guidance to persons engaged in agriculture with
respect to activities that may affect controlled waters; and
(b) promoting what appear to them to be desirable practices by such
persons for avoiding or minimising the pollution of any such
waters,
and may at any time by such an order approve a modification of sucha
code or withdraw their approval of such a code or modification.

Anti-pollution
works and
°P*™uoni.

Codes of good
agricultural
Practioe-
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(2) A contravention of a code of practice as for the time being
approved under this section shall not of itselfgive rise to any criminal or
civil liability, but the Authority shall take into account whether there has

beeb or is likely to be any such contravention in determining when and
how it should exercise—

(a) itspower, by giving a notice under section 107(2)(a) or (b) above,
to impose a relevant prohibition; and

(b) any powers conferred on the Authority by regulations under
section 110 above.

(3) The Secretary of State and the Minister shall not make an order
under this section unless they have first consulted the Authority.

Registers

117,—(1) It shall be the duty of the Authority to maintain, in
accordance with regulations made by the Secretary of State, registers
containing prescribed particulars of—

(a) any notices of water quality objectives or other notices served
under section 10S above;

(b) applications made for consents under this Chapter,

(c) consents given under this Chapter and the conditions to which
the consents are subject;

(d) certificates issued under paragraph 1(7) of Schedule 12 to this
Act; and

(e) the following, that is to say—

0) samples of water or effluent taken for the purposes o f
this Chapter by the Authority and information produced by
analyses of those samples;

(i) such information with respect to samples of water or
effluent taken by any other person and the analyses of those
samples as is acquired by the Authority from any person
under arrangements made by the Authority for the purposes
of this Chapter, and

(iii) the steps taken in consequence of any such
information as is mentioned in sub-paragraph (i) or (ii)
above.

(2) It shall be the duty o f the Authority—

(a) to secure that the contents of registers maintained by the
Authority under this section are available, at all reasonable
times, for inspection by the public free of charge; and

(b) to afford members of the public reasonable facilities for
obtaining from the Authority, on payment of reasonable
charges, copies of entries in any of the registers.

Provision and acquisition o finformation etc.

118—(1) It shall be the duty of the Authority, if and so far as it is
requested to do so by the Secretary of State or the Minister, to give him
all such advice and assistance as appears to it to be appropriate for
facilitating the carrying out by the Secretary of State or the Minister of
his functions under this Chapter.
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(2) Subject to subsection (3) below, the Secretary o f State, the Minister
or the Authority may serve on any person a notice requiring him to
furnish the Secretary of State, the Minister or, as the case may be, the
Authority, within a period or at times specified in the notice and inaform
and manner so speci6ed, with such information as is reasonably required
by the Secretary of State or the Minister or by the Authority for the
purpose of carrying out any of his or, as the case may be, its functions
under this Chapter.

(3) The Secretary of State or the Minister may by regulations make
provision for restricting the information which may be required under
subsection (2) above and for determining the form in which the
information is to be so required.

(4) A person who fails without reasonable excuse to comply with the
requirements of a notice served on him under this section shall be guilty
of an offence and liable on summary conviction to a fine not exceeding
level 5on the standard scale.

119*<1) It shall be the duty of the Authority to provide a water
undertaker with all such information to which this section applies asis in
the possession of the Authority and is reasonably requested by the
undertaker for purposes connected with the carrying out of its functions;
and information provided to a water undertaker under this subsection
shall be provided in such form and in such manner and at such times as
the undertaker may reasonably require.

(2) It shall be the duty of every water undertaker to provide the
Authority with all such information to which this section applies asisin
the possession of the undertaker and is reasonably requested by the
Authority for purposes connected with the carrying out of any of its
functions;, and information provided to the Authority under this
subsection shall be provided in such form and in such manner and at such
times as the Authority may reasonably require.

(3) Information provided under subsection (1) or (2) above to a water
undertaker or to the Authority shall be provided free of charge.

(4) The duties of a water undertaker under subsection (2) above shall
be enforceable under section 20 above by the Secretary of State.

(5) This section applies to information about the quality of any
controlled waters or of any other waters or about any incident in which
any poisonous, noxious or polluting matter or any solid waste matter has
entered any controlled waters or other waters.

120. The Secretary of State may cause a local inquiry to be held inany
case in which he considers it appropriate for such an inquiry to be held—

(a) for the purposes ofthe establishment or review under section 1056
above ofany water quality objectives or otherwise in connection
with any provision of this Chapter;

(b) with a view to preventing or dealing with pollution of any
controlled waters; or

(c) in relation to any other matter relevant to the quality of any such
waters.

129
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Criminal and civil liability

121.—(1) Without prejudice to section 177 below, where the
commission by any person of an offence under this Chapter is due to the
act or default of some other person, that other person may be charged
with and convicted of the offence whether or noi proceedings for the
offence are taken against the first-mentioned person.

(2) Notwithstanding anything in section 127 of the Magistrates’
Courts Act 1980 (time limit for summary proceedings), a magistratesl
court may try any summary offence under this Chapter, or under any
subordinate legislation made under this Chapter, if the information is laid
not more than twelve months after the commission of the offence.

122. Except in so far as this Chapter expressly otherwise provides and
subject to the provisions of section 18 of the Interpretation Act 1978
(which relates to offences under two or more laws), nothing in this
Chapter —

(a) confers a right of action in any civil proceedings (other than
proceedings for the recovery of a fine) in respect of any
contravention of this Chapter or any subordinate legislation,
consent or other instrument made, given or issued under this
Chapter;

(b) derogates from any right ofaction or other remedy (whether civil
or criminal) in proceedings instituted otherwise than under this
Chapter, or

(c) affects any restriction imposed by or under any otherenactment,
whether public, local or private.

Supplementalprovisions o f Chapter |

123.—(1) Except as provided by regulations made by the Secretary of
State under this section, nothing is this Chapter shall apply in relation to
radioactive waste within the meaning o f the Radioactive Substanoes Act
1960.

(2) The Secretary of Stote may by regulations—

(a) provide for prescribed provisions of this Chapter to have effect
with such modifications as he considers appropriate for dealing
with such waste;

(b) such modifications of the said Act of 1960 or, in relation
to such waste, of any other Act as he considers appropriate in
consequence of the provisions of this Chapter and of any
regulations made by virtue o f paragraph (a) above.

124.— (1) In this Chapter, except in so far as the context otherwise
requires—

“agriculture” and “agricultural** have the same meanings as in the
Agriculture Act 1947,

“coastal waters**, “controlled waters**, “ ground waters**, “ inland
waters** and “relevant territorial waters” have the meanings
given by section 103(1) above;

“local authority** includes the council of any county;
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“mine” and “quarry” have the same meanings as in the Mines and
Quarries Act 1954;

“sewage effluent” includes any effluent from the sewage disposal or
sewerage works of a sewerage undertaker but does not include
surface water;

“trade effluent” includes any effluent which is discharged from
premises used for carrying on any trade or industry, other than
surface water and domestic sewage.

(2) In this Chapter—

(a) any reference to the waters o f any lake or pond or ofany river or
watercourse includes a reference to the bottom, channel or bed
of any lake, pond, river or, as the case may be, watercourse
which is for the time being dry; and

(b) any reference to water contained in underground strata is a
reference to water so contained otherwise than in a sewer, pipe,
reservoir, tank or other underground works constructed is any
such strata.

(3) For the purposes of the definition of “ trade effluent" in subsection
(1) above any premises wholly or mainly used (whether for profit or not)
for agricultural purposes or for the purposes of fish farming or for
scientific research or experiment shall be deemed to be premises used for
carrying on a trade.

Chapter |l
W ater Resources
General provisions

125.—(1) It shall be the duty of the Authority to take all such action as
it may from time to time consider, in accordance (if any-have-been given
for the purposes of thiselection) with the directions of the Secretary of
State, to be necessary or expedient for the purpose—

(a) of conserving, redistributing or otherwise augmenting water
resourceful England and Wales; and

(b) of securing the proper use of water resources in England and
Wale* /

Part IU
1954 c. 70.

General
functions in
relation to water
resources.

(2)  Nothing in this section shall be construed as relievina”™ny water

undertake/of the obligation to develop water resources forthe purpose
of performing any duty imposed on it by virtue of sectiopO? above.

127~—<1) It shall be the duty of the Authority mt far as reasonably
practicable to enter into and maintain such arrangements with water
undertakers for securing the proper managemenpor operation of—

(a) the waters which are available to bejoed by water undertaken
for the purposes of, or in connection with, the carrying out of
their functions; and /

(b) any reservoirs, apparatus or oJLct works which belong to, are
operated by or are otherwise under the control of water
undertakers for the purposes of, or in connection with, the
carrying out of their functions,

as the Authority from time to tinyxonsiders appropriate for the purpose
of carrying out its functions under section 125(1) above.

Water resources
management
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(ii) determining whether, and if so in what manner, any
power or duty conferred or imposed on the SecretarypX State,
the Minister or the Authority by virtue of any enactment to
which this section applies (including a power of Secretary
of State or the Minister to subordinate legislation)
should be exercised or, as the case may be, performed; or
(iii)  exercising or performing any power or duty which
so conferred or imposed; /

and /

(b) carry out such inspections, measurements and tests on any
premises or vessel entered by that penon or of any articles
found on any such premises or vessel, and take away such
samples of water or effluent or of a™y land or articles, as the
Secretary of State, the Minister or the Authority—

(i) considers appropriate for/my purpose mentioned in
paragraph (a) above; and

(if) has authorised that poion to cany out or take away.

(2) The powers which by virtue of subsection (1) above are conferred
in relation to any premises for the purpose of enabling the Secretary of
State, the Minister or the Authorityto determine—

(a) whether any provision m”™oe by or under Chapter | of this Part is
being or has bees contrevened; or

(b) whether or in what manner to exercise or perform any power or
duty conferred or/impoeed on him or it by or under that
Chapter,

shall iH I* power, sn after to obtain the information on which that
determination may be made, to carry out experimental borings or other
works on thoae premises and to install and keep monitoring and other
apparatus there.

(3) Without prejudice to any power exercisable by virtue ofa warrant
t, no person shall make an cany into any premises
or vessel by virt*eof this section except—

<e)
(b) It if the pfwwtiM argwddentUI premiae”
veael ts used for residential purposes or the entry is to be

___hheavy equipment, after semi days* notice of the intended
entry has bret) given to the occupier of the premises or vessel.
*. ..a ° *
___tsection applies to any enactment contained in this Part, in the
Waifer Resources Act 1963, m the Land Drainage Act 1976 or in any other

enactment not contained m this Act under or for the purposes of which
Authority carries out functions.

14L—(1) Subject to subjection (2) below, the result of the analysis of

any ample on behalf of the Authority m exercise of any power
conferred by this Act not be admissible m any legal proceedings in
respect of any effluent »"g from any land or vessel unless the person

who took the —pi* -

(a) on taking the sample notified the occupier of the land or the
ormaster ofthe vessel ofhis intention to have itanalysed;

S
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(b) there sod then divided the simple into three parts
etch ﬁﬂt' tg be placed in a container which was sealed aad
nwririH; ta

(c) delivered one pan to the occupia of the land or the owner or

master ofthe vessel and retained one part, apart from the one he
submitted to be analysed, for future comparison.

(2) Ifitis not reasonably practicable for a penon taking « sample to
comply with the requirements of subsection (1) above oo taking the
sample, those requirements shall be treated as having been complied with

if they were complied with as soon as reasonably practicable after the
sample was taken.

(3) In relation to any proceedings in respect o f effluent passing from a
public sewer or other outfall belonging to a sewerage undertaker into any
water, this section shall have effect as if the references to the oocupier of
the land were references to the sewerage undertaker in which the sewer or
outfall is vested.

149.—(1) It shall be the duty of the Authority to furnish the Secretary
of State or the Minister with all such information relatingto—  /
(a) the Authority's property; - /
(b) thecarrying out and proposed carrying out of its Amnions; and
(c) itsresponsibilities generally, /
as he may reasonably require. .. /

(2) Information required under this section shaP'oe famished in such
form aad manner, aad be accompanied or Juppkmeated by such
explanations, as the Secretary of State or thA*finistcr nay reasonably
require. /

(3) The information which the Authority may be required to fansxsh
to the Secretary of State or the Mimsier under this section shall include
information which, although itisy tm the possrssjon of the Anthony
or would not otherwise oome nrt6 the possession of the Authority, is
information which h is reasona”e to require the Authority to obtain.

(4) A rrqtrirrmrpt frr N wekeprgum«niBW m n fmad In
a direction which— 7

(a) may describe t& information to be famished in such manneras
the Secretary of State or the Minister considers appropriate;
aad y

(b) may rajuin the information to be famished os a particular
in pirtrmlint from time to time.

(5) Fortt purposes of this section the Authority shall—

(a)/wmh say penon snthorised by the Secretsry of State or the
/ Minister for the purpose to inspect and make copies of the
/ contents o f sny accounts or other records of the Authority, snd

/ (b)) give such explanation of them asthst penon or the Secretary of
* State or the Minister may reasonably require.

Past 1Q
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(2) Without prejudice to subjection (1) above, thepowers conic
lection 1of the Local Authorities (Goods and Servioes) Act 1970
exercisable by the Authority as if the Authority were a public bodyj
the meaning of that section. /

(3) Nothing in this section with respect to the carrying out of works
shall be construed as conferring any power to do anything otherwise
for the purpose of giving the Authority capacity as a corporation todo
that thing; and, accordingly, without prejudice to the provisions of Pan
IV of this Act, this section shall be disregarded fo~the purpose of
determining whether the Authority is liable, on grounds other than an
incapacity by virtue of its constitution, for any act oromission in exercise
of a power to cany out works conferred by this section.

146.— (1) Directions of a general or specific WEancter may be given to
the Authority— /

(a) with respect to the carrying out o&the Authority's functions by
virtue of Chapter I, 11 or V of this Part (other than its functions
in connection with the making4>fapplications for orders under
section 112 above), by the Secretary of State;

(b) with respect to the making of applications for orders under
section 112 above or wim respect to the carrying out of its
functions by virtue of Chapter HI or IV of this Part, by the
Minister or the Secretary of State; and

(c) with respect to anything not iaHing within paragraph (a) or (b)
above which is Connected with the carrying on of the

Authority's activities generally, by the Secretary of State and
the Minister aomg jointly;

and it shall be the dpgr of the Authority to comply with any such
direction. r

(2) Without prnudice to the generality of the power conferred by
subsection (1) abate, directions under that subsection may include such
directions as thef£ecretary of State, the Minister or, as the cue may be,
both of them consider appropriate in order to enable Her Majesty’s
Government in the United Kingdom to give effect—*

to gay Community obligations; or
iy international agreement to which the United Kingdom is
for the time being a party.

(3) A c powertogive adirection under thissnctionshall be exercaabie,
in an emergency, only after consultation with the Authority.

Any power of the Secretary of State or the Minister otherwire than
r virtue of this section to give directions to the Authority shall be
ithout prejudice to the power conferred by this section.

147—(1) Any person designated m writing for the purpose by the
Secretary of State, the Minister or the Authority may*

(a) enter any premises or vessel for the purpose of—

153
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1990c¢ 39.
Mmaterial
directions to the
Authority.
Foti» ofertry

(i)  ascertaining whether any provision ofan ensrtmmt to

which this section applies, of any subordinate legislation or
other instrument made by virtue ofany such enactment or of

any byelaws made by the Authority it being or has been
contravened;
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(i) determining whether, and if to in what manner, any
power or duty conferred or imposed os the Secretary of State,
the Minister or the Authority by virtue of any enactment to
which this section applies (including a power of the Secretary
of State or the Minister to make subordinate legislation)
should be exercised or, as the case may be, performed; or

(i) exercising or performing any power or duty which is
so conferred or imposed;

and '

(b) cany out such inspections, measurements and tests on any
premises or vessel entered by that person or of any articles
found on any such premises or vessel, and take away such
samples of water or effluent or of any land or articles, as the
Secretary of State, the Minister or the Authority—

(i) considers appropriate for any purpose mentioned in
paragraph (a) above; and

(i) has authorised that person to cany out or take away.

(2) The powers which by virtue of subsection (1) above are conferred
in relation to any premises for the purpose of enabling the Secretary of
State, the Minister or the Authority to determine—

(a) whether any provision made by or under Chapter | of thisPart is
being or has been contravened; or *

(b) whether or in what manner to exercise or perform any power or
duty conferred or hnpiwri on him or it ter or under that
Chapter.

shall include power, in order to obtain the information on which that
determination may be made, to cany out experimental borings or other
works on those premises and to install and. keep monitoring and other
apparatus there. ..* = -

(3) Without prejudice to'any power exerdsabk by virtue ofa warrant
under section 178 below, no personshall make an entry into any premises
or vessel by virtue of this seaion ooept—

(a) inan emergency; or

(b) ata reasonable timeand, ifthe premisesare residential premises,
the vessel is used for residential purposes or the entry is to be
with heavv equipment, after seven days* notice of the intended

» entry has been given to the occupier of the premises or vessel

(4) This section applies to any enactment contained in this Part, in the
Water Resources Act 1963, mthel jad Drainage Act 1976 or inany other
enactment not contained in this Act under or for the purposes or which
the Authority carries out functions.

141 —(1) Subject to subsection (2) beJo<the resuh of the analysis of
any sample on behalf of th™Atfthority in exercise of any power
conferred by this Act ngt>"admissibk m any legal proceedings in
raped ofany effluent pupiagfrom any land or vessel unless the person
who took the sampler’

(a) os takmfthe sample notified the occupier of the land or the
ow uaStmaster orthe vessel ofhis intention to have itanalysed,;
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176. Where by virtue o f this Act—

(a) uy application or notioc under any caictment i*fequired to be
supplemented by such information as the pen6n to whom the
application is made or on whom the notice is served may
require; and

(b) that person is required to do anythingwithin a specified period
alter the application or notice is made or served,

the failure to provide the information shall not invalidate the appliation
or notice but, if the requirement to provuxtbe information was at
such a time before theend o fthe period *1 gave theapplicant or thepenon
serving the notiee a reasonable opportunity to provide it within the
period, the person who required thpinfonnation ™ 1 be entitled todelay

doing that thing until a reasonable time after the required information is
provided - /

Ofithcts

177—(1) Where a tody corporate is guilty o fan offence under thisAct
and that offence is proved to have been committed with the consent or
connivance of, o ta be attributable to any neglect on the part of any
director, manatfr, secretary or other similar officer o f the body corporate
or any penoawho was purporting to act m any such capacity, he, is well
as the body”*orpornte, shall be guilty ofthat offence and shall be fcble to
be proceeded against and punished accordingly.

(2)"Whe«g thg allkirmo fmhndyan rjw t» m fcy \Mm
subyttiou (1) above shall apply m relation to the acts and defaults ofa

iber in connection with m functions of management as if he were a
of the body corporate.

Powers ofemry etc.

177—<1) This section applies to each of the powu i conferred by
sections 59(2), 60(4), <2(4), 64(1). 147(1)aad 136above and to eachofthe
powm oonferred by paragraph 1 of Schedule 10, paragrmph 10 of
Schedule 19and paragraph 3 of Schedule 21 to thisA d

(2) Ifitis shown to the satisfaction ofajustice of the peace on sworn
informational writing—

(a) that there are reasonable grounds for the exercise in relation to
any premises of a power to which this section appbee; and

(b) that one or more of the conditions specified m subsection (3)
below is satisfied ia relation to those premises,

thejustice may by warrant authorise the relevaatauthority to designate a
person who shall be authorised to exercise the power in relation to those
premises ia acoordaace with the warrant aad, o need be, by force.

(3) The conditions mentioned in subsection (2Xb) above are—

(a) thattheesereiaeofthe power inrelation tothe premises has been
refused;

(b) that such a refusal is reasonably apprehended;

(c) that the premises are unoccupied;

(d) that the occupier is temporarily absent from the premises;
(e) that thecase is one of urgency; or
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(f) that an application for admission to the premises would defeat
the object of the proposed entry.

(4) A justice of the peace shall not issue a warrant under this section by
virtue only ofbeing satisfied that the exercise of a power in relation to any
premises has been refused, or that a refusal is reasonably apprehended,
unless he is also satisfied—

(a) that notice of the intention to apply for the warrant has been
given to the occupier of the premises; or

(b) that the giving of such a notice would defeat the object of the
proposed entry.

(5) A justice of the peaoe shall not issue a warrant under this section
in a case to which subsection (4) of section 156 above applies unless he
is satisfied that the Secretary of State has given his authorisation for the
purposes of that subsection in relation to that case.

(6) Every warrant under this section shall continue in foroe until the
purposes for which the warrant was issued have been fulfilled.

(7) In this section—

“premises", in relation to a power which is conferred in relation to
vessels (as well as in relation to premises), includes a vessel; and

Mrelevant authority**, m relation to a power to which this section
applies, means the person who, by virtue of the provision by
which the power is conferred, is entitled to designate the person
by whom the power may be ezerdaed.

179—(1) This section appbes to any power to which section 178 above
applies and to any power conferred by virtue of that section,

(2) A person designated as the person who may exercise any power to
which this section applies shall produce evidence of his designation and
other authority before be exercises the power.

(3) A person authorised to enter any premises by virtue of any power
to which this section applies shall be entitled, subject in the case of a
power exerdsabfe under a warrant to the terms of the warrant, to take
with him on to the premises such other persons sad such equipment as
may be necessary.

(4) A personwho caters any premises m the exercise of any power to
which tus section applies shall leave the premises as effectually secured
against trespassers as he found them.

(5) Where any person exercises any power to which this section applies
in relation to any premises, it shall be the duty o f the relevantauthority to
m ake full compensation to any person who has sustained loss or damage
by reason o f- —

(a) the exercise by the designated person of that power or of any
power to any person or equipment with him when entering
the premises; or

(b) the performance of£ or failure of the designated person to
penorm, the duty h n p ™ by subsection (4) above,

not being loss or damage which is attributable to thedefault of the person
who sustained h or loss or m respect of which compensation is
payable by virtue o f any other provision of this Act
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(6) Any dispute as to a person's enatianent to compensation

subsection (3) above, or as to theamountofanvtuA «K.n
be referred to the arbitration of a single arbitrator .appointed by
agreement between the relevant authority and the person who to

have sustained the loss or damage or, in default of agreement -

(a) by the President of the Lands Tribunal where the relevant
authority is the Secretary of State or the Minister, and

(b) by the Secretary of State or the Minister, m any other case;

and any compensation required to be paid by the Secretary o f State orthe
Minister under that subsection shall be paid out of money provided by
Parliament.

(7) For the purposes of subnotions (4) and (5) above a person eaters
any premises by virtue of a power to which this section applies
notwithstanding that he has failed (whether by virtue of the waiver of the
requirement by the occupier of the premises or otherwise) to comply with
the requirement imposed by subsection (2) above or with any requirement
to enter those premises at a reasonable time or after giving notioe of his
intended entry.

(8) A person who intentionally obstructs another person acting in the

exercise of any power to which this section applies shall be guilty of an
and ItahU, fwi wtmvnmry mwwirtMiit, th m twit Iwd 1

on the standard scale.
9 in this

“premises", in relation to a power which is conferred in relation to
vessels (as well as in relation to premises), mdudesa vessel; sad

~relevant authority*™*, m relation to a power to which this section
applies, means the poson who, by virtue of the provision by
which tfcepower is conferred or, as thecase may be, thewarrant,

e isentitled to the person by whom the power may be

U & —<1) A person who, without having beendesignated or __
for the purpose by a relevant authority, purports to be entitled ,
any premises or vessel in exercise of a power exercisable in prastiaDce of
any such or anthorisation shall be guflty of aracaoe and
on summary conviction, to a fine not exceedm”vvel 4 on the
standard scale.

(2) For the purposes of this section tt ihaintt immaterial, where a
person purports to be entitled to enter anvjfemiaes or vessel, that the
power which that person purports to be entitled to exercise does not exist
or would not be exercisable even if t*ct person had been designated or
authorised by a relevant X

(3) In this section “refcvanriuthority’* means the Authority or any
water undertaker or sewerage undertaker.
*

Tk %

Local btqidrki =

ItL—(l) Subject to subsection (2) below, subsections (2) to (5) of
230/0of the Local Gowrnment Act 1972 (which contain
itary previsions with respect to local inquiries held in
of that section) shaD apply to loed inquiries under this Act as
to inquiries under that section =
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(4) Subject to subsection (5) below, any pereon who, except Part 1
in the exercise of a legal right to take materials from any waters,
wilfully disturbs any spawn or spawning fish, or any bed, bank
or shallow on which any spawn or spawning fish may be, shall
be guilty of an offence.

(5) A person shall not be guilty of an offence under this
section in respect of any act, if he does the act for the purpose
of the artificial propagation of salmon, trout or freshwater fish
or for some scientific purpose or for the purpose of the preser-
vation or development of a private fishery and has obtained the
previous permission in writing of the water authority for the area.

3.—(1) Any person who shoots or works any seine or draft Nett,
net for salmon or migratory trout in any waters across more than
three-fourths of the width of those waters shall be guilty of an
offence.

(2) Subject to subsection (3) below, any person who, except in
a place where smaller dimensions are authorised by byelaw, takes
or attempts to take salmon or migratory trout with any net that
has a mesh of less dimensions than 2 inches in extension from
knot to knot (the measurement to be made on each side of the
square), or 8 inches measured round each mesh when wet. shall
be guilty of an offence.

(3) In subsection (2) above " net” does not include a landing
net in use as auxiliary to angling with rod and line.

(4) The placing of two or more nets the one' behind'ihe'dther’
or near to each other in such manner as practically to diminish
the mesh of the nets used, or the covering of the nets used with
canvas, or the using of any other device so as to evade subsection
(2) above, shall be deemed to be a contravention of that
subsection.

4.—(1) Subject to subsection (2) below, any person who Poisonous
causes or knowingly permits to flow, or puts or knowingly meteTaDd
pennies to be put. into any waters containing fish or into any
tributaries of waters containing fish, any liquid or solid matter
to such an extent as to cause the waters to be poisonous or
injurious to fish or the spawning grounds, spawn or food of fish,
shall be guilty of an offence.

Q@ A person shall sot be guilty of an offenoe under subsec-
tion (1) above for any act done in the exercise of any right to
which he is by law entitled or in continuance of a method in
use in connection with the same premises before 18th July 1923,
if be proves to the satisfaction of the court that he has used the
best practicable means, within a reasonable cost, to prevent such
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LA matter from doing injury to fish or to the spawning grounds,
spawn or food of fish.

3 Proceedings under this section shall not be instituted except
by the water authority for the area or by a person who has first
obtained a certificate from the Minister that he has a material
interest in the waters alleged to be affected.

Prohibition 5.—(1) Subject to subsection (2) below, no person shall use
g;pll‘szi\%s in or near any waters (including waters adjoining the coast
poisons or of England and Wales and within the exclusive fishery limits
electrical of the British Islands) any explosive substance, any poison or

devices and of other noxious substance, or any electrical device, with intent
destruction of  thereby to take or destroy fish.

dams etc.
(2) Subsection (1) above shall not apply to the use by a person
of any substance or device—
(@) for a scientific purpose, or for the purpose of protecting,
improving or replacing stocks of fish ; and
(6) with the permission in writing of the water authority
for the area;
but as respects the use of any noxious substance such permission
shall not be given by a water authority otherwise than with the
approval of the Minister.

(3) No person shall, without lawful excuse, destroy or damage
any dam. flood-gate or sluice with intent thereby to take or
destroy fish.

(4) A person who contravenes subsection (1) or (3) above or
who, for the purpose of contravening subsection (I) above, has
in his possession any explosive or noxious substance or any
electrical device, shall be guilty of an offence.

(5) The use of any substance in any waters for a purpose
falling within paragraph (a) of subsection <?) above, and with
the permission mentioned in paragraph (b) of that subsection,
shall not constitute an offence under—

W) section 4 above;
<b) any byelaws made under paragraph 31 of Schedule 3

below;
<> section 2(1Ha) of the Rivers (Prevention of Pollution)
1951 c. 64. Act 1951; or
1931 c. 66. (d) section 22(IXa) of the Rivers (Prevention of pollution)

(Scotland) Act 1951

(6) On the coming into force of section 31 of the Ontrol of
Pollution Act 1974. subsection (5) above shall have eflect as if
the following paragraph were substituted for paragraph ic): —

“ (c) section 31()(a) of the Control of Pollution Act
1974

1974 c. 40.
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3.01 The Law of the National Rivers Authority

CHAPTER 3
CONTROL OF POLLUTION

Part Ill Chapter | Water Act 1989

3.01 Introduction

Amongst the most environmentally significant duties of water
authorities which have been transferred to the Authority is the
responsibility for control of water pollution, previously provided
for under Part Il of the Control of Pollution Act 1974. In relation to
England and Wales, the Water Act 1989 replaces Part Il of the
1974 Act with new provisions governing the protection and
management of rivers and other waters. The new provisions,
under Chapter | of Part lll of the 1989 Act {ss.103 to 124}, are
significantly different from those previously operative and in-
volve a strengthening of water pollution regulation in several
important respects. Most notably, provision is made for the
classification of water quality to be placed on a statutory footing
{under ss.104 to 106), and for a range of precautionary measures to
prevent pollution, including the facility for designation of water
protection zones and nitrate sensitive areas (under w.111 to 113}.

Transitional Provisions on Water Pollution

Transitional provisions allow for certain incidental matters
relating to water pollution, previously provided for under Part I
of the Control of Pollution Act 1974, to continue in force as if
provided for under the corresponding sections of the 1989 Act.
Accordingly, any subordinate legislation in force, applications
made, consents given, certificates issued or other things done
under Part Il of the 1974 Act, will continue to have effect after the
transfer date for the purposes of the corresponding provisions of
Chapter | of Part Ill of the 1989 Act Similarly, subordinate
legislation, applications, consents and other things done by a
water authority will, after the transfer date, have effect as if done
by the Authority {Sch.26 paraJW)).

3.02 Controlled Waters

Previously, under Part Il of the Control of Pollution Act 1974,
controls upon the entry of polluting matter and effluents into
water applied in relation to “relevant waters". These were
defined to include any "stream", "controlled waters" or "spe-
cified underground water" (previously dtfnad under **.31(1) and S6{1)
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Contbol op Pollution 3.02

Control of Pollution Act 1974}. Under the 1989 Act these categories
have been replaced by waters which are collectively referred to
as "controlled waters", a term encompassing four subcategories
of water, "relevant territorial waters", "coastal waters*!, "inland
waters" and "ground waters" {s.103(U}. These expressions are
defined in the following manner.

Relevant Territorial Waters

"Relevant territorial waters” means waters which extend
seaward for three miles from the baselines from which the
breadth of the territorial sea adjacent to England and Wales is
measured {s.i030)(a)}. This definition is subject to the power of
the Secretary of State to provide by order that any particular area
of territorial sea adjacent to England and Wales is to be treated as
if it were an area of relevant territorial waters {s.i03(5Ka>}.

Coastal Waters

"Coastal waters" means waters which are within the area
which extends landward from the baselines of the territorial sea
as far as the limit of the highest tide or, in the case of the waters
of any relevant river or watercourse, as far as the fresh-water
limit of the river or watercourse, together with the waters of any
enclosed dock which adjoins waters within that area {*.i03(i)(b)}.
Within this definition "watercourse" includes all rivers, streams,,
ditches, drains, cuts, culverts, dykes, sluices, sewers and pas-
sages through which water flows except mains and other pipes
which belong to the Authority or a water undertaker or are used
by a water undertaker or any other person for the purpose only of
providing a supply of water to any premises {s.i89(D}. "Relevant
river or watercourse"™ means any river or watercourse, including
an underground river and an artificial river or watercourse, which
is neither a public sewer nor a sewer or drain which drains into a
public sewer {«.103(4». The Secretary of State is empowered to
provide by order that a watercourse of r*specified description is
to be treated for these purposes as if it were not a relevant river
or watercourse {t.i03(5Md)).

Inland Waters
"Inland waters*' means the waters of any relevant lake or pond
or of so much of any relevant river or watercourse as is above the
fresh-water limit {*.i03(i)(cl). "Lake or pond" is stated to include a
reservoir of any description (*.103(4)). "Relevant lake or pond"
yneans any lake or pond which, whether it is natural or artificial or
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3.02 The Law of the National Rivers A uthority

above or below ground, discharges into a relevant river or
watercourse or into another lake or pond which is itself a relevant
lake or pond ($.103(4)).

The Secretary of State is empowered to provide by order that
any lake or pond which does not discharge into a relevant river or
watercourse or into a relevant lake or pond is to be treated as a
relevant lake or pond, or to be treated as if it were not a relevant
lake or pond as the case may be {s.i03(51(bl and (C)}. In exercise of
this power the Controlled Waters (Lakes and Ponds) Order 1989
{Si 1989 No.1149) has been made. This Order states that reservoirs
which do not discharge into a relevant river or watercourse or a
relevant lake or pond are to be treated as a relevant lake or pond
unless they contain water which had been treated with a view to
complying with regulation 23 of the Water Supply (Water Quality)
Regulations 1989 (Si 1989 No.1147).

Ground Waters

"Ground waters" are defined as any waters which are con-
tained in underground strata, or in a well, borehole or similar
work sunk into underground strata, including any adit or passage
constructed in connection with the well, borehole or work for
facilitating the collection of water, or any excavation into
underground strata where the level of water in the excavation
depends wholly or mainly on water entering it from the strata

{*.103(2)«)).

The Fresh-water Limit

The key distinction between coastal waters and inland waters
is drawn, in the case of relevant rivers or watercourses, at the
fresh-water limit of the waters concerned. For the purpose of
determining the fresh-water limit of these waters the Secretary of
State is to deposit maps with the Authority showing what appear
to him to be the fresh-water limits of every relevant river or
watercourse {t.i03(2)(«)). He may also, by reason of any change in
the fresh-water limit, deposit a map showing arevised limit for
the river or watercourse concerned {»iQ3(2Hb)). Hence, in each
case the "fresh-water limit" means the place shown as that limit
in the latest map deposited with the Authority for these purposes
{=.103(2)}. In relation to the definitive maps showing fresh-water
limits it is the duty of the Authority to keep any maps deposited
with it available, at all reasonable times, for inspection by the
public free of charge {t.i03(3)}.
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Control of Pollution 3.03

3.03 Classification of Quality of Waters <s.i04)

A significant change in the legal strategy for the maintenance
and improvement of water quality introduced under the 1989 Act
lies in the enactment of statutory provisions facilitating the
classification of quality of waters. It has long been recognised
that purposeful management of water resources involves, first, a
determination of the objective for which a particular source is to
be used and, second, an associated standard of purity acceptable
for Waters designated for that objective. Accordingly waters
designated for potable supply will have to meet a more stringent
set of quality parameters than waters intended for industrial
purposes, and the strictness of discharge consents into different-
jy designated receiving waters will normally reflect these factors,
This general approach to water quality planning was formulated
in the report of the National Water Council in 1978, River Water
Quality, the Next Stage. Review of Consent Conditions, and
reaffirmed by adoption in the Department of the Environment's
survey Water Quality in England and Wales 1985 in 1986. The
innovation brought about by the Act is to place a relatively
well-established administrative practice upon a statutory footing.

Quality Classification Regulations

The new provisions authorise the Secretary of State to make
regulations prescribing a system of classifying the quality of
controlled waters {*.i(Wi>}. The criteria specified in these regula-
tions are general requirements as to the purposes for which the
waters are to be suitable (*.104(2](«)}, specific requirements as to
the substances that are to be present in or absent from the water
and their concentrations (t.i04(2Hb)), and specific requirements as
to other characteristics of those waters (».m<2)(c)}. The question
whether prescribed requirements are satisfied is determined by
reference to prescribed samples (*.104(2».

In accordance with the Secretary of State's power to make
regulations prescribing a system of classifying the quality of
inland waters the Surface Waters (Classification) Regulations
1989 (Si 1989No.ii48) have been made. These Regulations classify
waters according to their suitability for abstraction by water
undertakers for supply, after treatment, as drinking water,
Specifically the Regulations provide for classifications DW1,0W 2
and DW3, reflecting the mandatory values assigned by the
European Community Directive concerned with the quality of
drinking water (75/440/EEC). The classifications will also be
relevant for the purpose of establishing water quality objectives
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for certain controlled waters {unders.io5] in the manner described
below.

3.04 Water Quality Objectives {tios}

For the purpose of maintaining and improving the quality of
controlled waters the Secretary of State may serve a notice upon
the Authority. A notice of this kind may establish the water
quality objectives for any particular waters under the water
quality classification system. Hence the Secretary of State may
specify, for any controlled waters, one or more of the classifica-
tions, and a date at which the water quality objective is
established (s.iosu)}. The achievement of the water quality
objectives specified for any waters amounts to the satisfaction of
the corresponding requirements under the water quality clas-
sification system {«.i05(2)}.

Review of Quality Objectives

Water quality objectives for particular waters may be reviewed
by the Secretary of State five years after service of the last notice
establishing objectives or specifying that objectives are to remain
unchanged. Alternatively the Authority may instigate a review if,
after consultation with appropriate water undertakers and other
persons, it requests a review. The Secretary of State may only
exercise his power to establish objectives by varying the existing
objectives as a consequence of a review of this kind (s.ioso)).

Where the Secretary of State intends to exercise his power to
establish or vary the objectives for any waters he is obliged, first,
to publish a notice setting out his proposal and specifying a
period, of at least three months from the date of publication,
during which representations or objections may be made.
Second, he must consider any representations or objections
which are duly made and not withdrawn. If he decides to
establish or vary the objectives he may do so either in accord-
ance with the original proposal or with that proposal modified in
a manner he considers appropriate {«.105(4)). The notice must be
published so as to bring it to the attention of persons likely to be
affected by it, and a copy of the notice must be served on the
Authority {s.105(5)). If, the Secretary of State decides that the
quality objectives for any water should remain unchanged he is
to serve notice of that decision on the Authority {*105(6J3}.

3.05 General Duties to Achieve and Maintain Objectives (ooe)
The system of water quality classification and the mechanism
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Control of Pollution 3.06

for the specification of water quality objectives is intended to
control and remedy pollution of waters. This system of classifica-
tion, together with other powers and obligations in relation to
water pollution, forms the basis of the important general duty of
the Secretary of State and the Authority to exercise their water
pollution control powers to ensure, so far as it is'practicable, that
the water quality objectives specified for any waters are achieved
at all times (s.i06(D). Associated with this is the duty imposed
upon the Authority, for the purpose of its pollution control
functions, to monitor the extent of pollution in controlled waters
and to consult, in appropriate cases, with river purification
authorities in Scotland {*.106{(2)}.

European Community Directives

The combination of powers and duties of the Secretary of State
and the Authority provide the legal mechanism for implementa-
tion of a range of European Community Directives concerning
water quality. The Community has enacted a range of Directives
concerned with the water environment, including directives
relating to dangerous substances discharged into the aquatic
environment {76/464/EeC), the quality of bathing water (76/160/
Eec}, and the quality of fresh waters to support fish life
(78/659/EEC). In each case the Government is placed under an
obligation to ensure that specified or designated waters are
maintained in accordance with appropriate quality, parameters.
The effect of the new provisions under the Act is that the
obligation to implement Community Directives on water quality
can be realised by legal means rather than, as previously, as a
matter of administrative direction.

3.06 Offences of Polluting Controlled Waters (a.107)

Previously the main offences relating to the pollution of waters
were to be found in two sections of the Control of Pollution Act
1974 dealing with the general control of pollution of rivers and
coastal waters, and the control of discharges of trade and sewage
effluent into rivers and coastal waters (u.3i and 32 Control of Pollution
Act 1974, rtpoaiod). Under the 1989 Act similarly formulated
offences are grouped together under one section containing the
main offences of polluting controlled waters {*.107}. Subject to
changes brought about as a consequence of this regrouping and
redefinition of the waters concerned {unOor«.i03. diccu**ad above),
the offences follow a similar pattern to that previously provided
for.
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The Key Offences

The key offences concerning pollution of controlled waters are
committed where a person causes or knowingly permits the
pollution of water in particular circumstances. Specifically it is an
offence to cause or knowingly permit, first, any poisonous,
noxious or polluting matter or solid waste matter to enter any
controlled waters {s.i07(D(a)}; second, matter, other than trade
effluent or sewage effluent, to enter controlled waters by being
discharged from a drain or sewer in contravention of a relevant
prohibition (s.i0o7dHb)); third, trade effluent or sewage effluent to
be discharged into controlled waters, or from land in England
and Wales, through a pipe, into the sea outside the seaward
limits of controlled waters {«.i07(i)(c)); fourth, trade effluent or
sewage effluent to be discharged, in contravention of a relevant
prohibition, from a building or from fixed plant on to or into land
or waters of a lake or pond which are not inland waters
{8.107(1){d)); and, finally, any matter whatever to enter inland
waters so as to tend, (either directly or incombination with other
matter which he or another person causes or. permits, to enter,
those waters) to impede the proper flow of the waters in a
manner leading or likely to lead to a substantial aggravation of
pollution due to other causes, or the consequences of such
pollution (t.io7(i)(«l). These offences are subject to the various
authorisations and defences, considered later, by which an
otherwise unlawful emission into the aquatic environment may
be permitted.

Sewage and Trade Effluent

For the purposes of general interpretation, “sewage effluent”
includes any effluent from the sewage disposal or sewerage
works of a sewerage undertaker but does not include surface
water {».12*(1)). 'Trade effluent" includes any effluent which is
discharged from premises used for carrying on any trade or
industry, other than surface water and domestic sewage {*.mm).
For the purposes of the latter definition, however, any premises
wholly or mainly used, whether for profit or not, for agricultural
purposes or for the purposes of fish farming or for scientific
research or experiment are deemed to be premises used for
carrying on a trade (i.i24(3)).

"Cause or Knowingly Permit"

The use of the phrase "cause or knowingly permit”, as an
ingredient of the main offences of pollution of controlled waters,
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involves the retention of words which were given judicial
consideration on a number of occasions under previous legisla*
tion {s.2 Rivers Pollution Prevention Act 1876, $.2(1) Rivers (Prevention of
Pollution) Act 1951, end *.31(1) Control of Pollution Act 1974, repealed).
Notably the phrase contemplates two distinct things: causing,
which involves an active operation which results in pollution, and
knowingly permitting, which involves a failure to prevent pollu-
tion accompanied by knowledge.

The meaning of "cause" in this context has been considered a
number of times in the past. In the leading decision of the House
of Lords in Atphacell Ltd. v Woodward (119721 2 All er 475), it was
held that "cause” does not require an intention to pollute waters
or negligence to be shown, and this remains good law. It has
been established, however, that an offence will not be committed
where the behaviour of the accused is "passive" {Pricey Cromaek
11975) 2 Ail ER 113). Similarly causation will be tacking where it is
shown that there was a distinct and independent cause of the
pollution apart from the activities of the accused, as where
pollution was caused by the malicious act of a trespasser {impress
(Worcester) Ltd. v Rees 11971) 2 All ER357). In arecent decision the same
conclusion was reached in relation.to .the. activities of an
independent contractor delivering diesel fuel oil to premises. It
was held that the owner of the premises had not caused pollution
which arose through a spillage which was due to the act of the
delivery driver {wWelsh Water Authority v Williams Motors iCwmdul Ltd.
unreported. Queen's Bench Division. 7 November 1988).

Contravention of a Relevant Prohibition

The new provisions incorporate certain departures from the
previous formulations of water pollution offences (contrast s.32d)
Control of Pollution Act 1974, repealed) concerned with matter other
than trade or sewage effluent being discharged from a drain or
sewer {under s.i07d)(b)), and concerned with discharges of trade or
sewage effluent (under s.i07(iHd)), which are stated to be commit-
ted only where there has been "contravention of a relevant
prohibition” (see siso ss.108(6) and 116(2)). This is a reference to the
power of the Authority to restrict the making of certain dis-
charges by giving notice to the discharger.

Specifically, contravention of a relevant prohibition occurs if
the Authority has given notice prohibiting a discharger from
making or continuing adischarge (s.i07(2)(@)}#or a notice prohibits
the making or continuing of the discharge unless specified
conditions are observed and those conditions are not observed
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{s.i07(2)(b))' Alternatively, contravention of a relevant prohibition
may arise where the effluent or matter discharged contains a
prescribed substance or a prescribed concentration of a subst-
ance, or derives from a prescribed process or from a process
involving the use of prescribed substances or the use of
substances in quantities which exceed prescribed amounts
{s.i07(2)(c>}. In no case, however, may notices issued by the
Authority imposing relevant prohibitions or regulations con-
cerned with prescribed substances require a discharge from a
vessel to be treated as a discharge in contravention of a relevant
prohibition {*.107(2)).

Discharges by Sewerage Undertakers

In relation to the offences of discharging trade or sewage
effluent into controlled waters or from land into the sea outside
controlled waters {under *.i07(i)(c)), or in contravention of a
relevant prohibition {under *.t070Md)), a special stipulation applies
to the activities of sewerage undertakers. Where sewage effluent
is discharged from any sewer or works vested in a sewerage
undertaker, and the undertaker did not cause or knowingly
permit the discharge but was bound to receive the matter
included in the discharge, the undertaker is deemed to have
caused the discharge {s.107(5); contrast t.32{2) Control of Pollution Act
1974, repealed). In effect, therefore, sewerage undertakers will be
strictly liable in relation to pollution caused by discharges of
inadequately treated effluent of a kind which they are bound to
receive into a sewer or works either unconditionally or subject to
conditions which were observed.

Penalties

Apart for a small increase in relation to the offence of allowing
solid waste matter to enter waters, the penalties provided for in
relation to the offences of polluting controlled waters, or the
contravention of any conditions of a discharge consent, discus-
sed below, are retained at the same levels provided for under the
1974 Act {previouaty, **.31(7) and 32(7) Control of Pollution Act 1974). The
penalties allow for a person found guilty of an offence to become
liable, on summary conviction, to imprisonment for a term not
exceeding three months, or to a fine not exceeding the statutory
maximum, presently £2,000, or to both (a.i07<6)(a)). On conviction
on indictment, the corresponding penalties are imprisonment for
a term not exceeding two years or to a fine of unlimited amount
or both <*.i07(6)(b)).
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3.07 Authority for Discharges and other Defences {*.ios>

As under the Control of Pollution Act 1974, the offences of
polluting controlled waters are subject to the defence that no
offence will be committed where the entry of matter or discharge
is in accordance with any act or omission which conforms with
specified provisions permitting the entry or discharge. Five
matters serve to authorise what would otherwise amount to an
offence. These are, first, a discharge consent provided under the
provision of the Water Act 1989 concerned with the control of
pollution or under the corresponding provision of Part Il of the
Control of Pollution Act 1974 {s.iosd)(=>); second, a disposal
licence granted in accordance with Part | of the Control of
Pollution Act 1974 in relation to matter other than matter
discharged from drains or sewers or trade or sewage effluent
(s.iosdXb)); third, a licence granted under Part Il of the Food and
Environment Protection Act 1985 authorising the deposit of
waste at sea and related matters {s.iosohc)}; fourth, any local
statutory provision or statutory order which expressly confers
power to discharge effluent into water {s.i08(i)(d)}; or, finally, any
prescribed enactment (s.iosmie)).

Removal of the Good Agricultural Practice Defence

A notable point of contrast between the new defences and
previous provisions arising under the 1974 Act is the removal of
the defence that an entry of polluting matter was attributable to

-an act or omission which was in accordance with good agricultu-
ral practice (formerly, *.31(2)(c) Control of Pollution Act 1974}. This is
because separate provision is made under the 1989 Act to revise
the legal status of codes of agricultural practice (undtr 1116).
Accordingly it wilt no longer be a defence for a person to show
that the entry of polluting matter was in accordance with good
agricultural practice.

The Emergency Exception

A person is not guilty of an offence of polluting controlled
waters in respect of an entry of any matter or discharge into
waters in respect of certain kinds of emergency. Specifically this
exception arises where the entry of matter, or discharge, is
caused or permitted in order to avoid danger to life or health
(t.i08(2)(a)). Previously the emergency exception was only avail-
able in circumstances where there was a "danger to the public"
{previously t31(2)(d) Control of Pollution Act 1974), It is not clear whether
a broadening of the scope of an emergency to encompass hazard
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to the life or health of non-humans isintended by the new form of
words. The emergency exception will only be available where the
all reasonably practicable steps are taken for minimising the
extent of the entry or discharge and its polluting effects
{*.i08(2Nbi}, and particulars of the matter are furnished to the
Authority as soon as reasonably practicable after it occurs
{s.108(2)(c)}.

Other Exceptions

Other exceptions are provided for so that no offence of
polluting waters is committed by reason of causing or permitting
any discharge of trade or sewage effluent from a vessel (s.i08(3),
formerly s.32{4)@@ Control of Pollution Act 1974), or by reason of
permitting water from an abandoned mine to enter controlled
waters {a.108(4), formerly *.31(2) Control of Pollution Act 1974). An
exception is also provided for in relation to the deposit of solid
refuse of a mine or quarry {defined under the Mine* end Quarries Act
1954; a.i24(11} on any land-so that it falls or is carried into inland
waters. This exception arises if the deposit was with the consent
of the Authority, no other site for the deposit was reasonably
practicable and all reasonably practicable steps were taken to
prevent entry {*.108(51, formerly *.31(3) Control of Pollution Act 1974).

Highway Drains and Discharges by Sewerage Undertakers

Where a highway authority or other person is entitled to keep
open a drain {under t.100 of the Highwaye Act 1980), no offence of
polluting controlled waters will be committed by reason of
causing or permitting a discharge to be made from the drain
unless the discharge is made in contravention of a "relevant
prohibition", as described above {a.108(«l. formerly e.32(1Mc) Control of
Pollution Act 1974). No offence of contravening the conditions of
discharge consent will be committed by a sewerage undertaker if
the contravention is essentially without fault on his part. That is
to say that three factors are present first* the contravention is
attributable to a discharge which another person caused or
permitted to be made into the sewer or works; second, the
undertaker was either not bound to receive the discharge into the
sewer or works or was bound to receive it there subject to
conditions which were not observed; and, third, the undertaker
could not reasonably have been expected to prevent the
discharge into the sewer or works {a.108(7). formerly *.32(5) Control of
Pollution Act 1974). The counterpart of this is that a person is not
guilty of an offence of polluting waters which he caused or
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permitted to be made into a sewer or works vested in a sewerage
undertaker if the undertaker was bound to receive the discharge
either unconditionally or subject to conditions which were not
Observed (s.108(8). previously s.32(5) Control of Pollution Act 1974}.

3.08 Deposits and Vegetation in Rivers {*109}

In addition to the main water poflution offences under the 1989
Act {under s.107), separate offences are provided for in relation to
unauthorised deposits and the disposal of vegetable matter in
rivers. An offence is committed if, without the consent of the
Authority, a person removes from any part of the bottom,
channel or bed of any inland waters a deposit accumulated by
reason of any dam, weir or sluice holding back the waters, and
does so by causing the deposit to be carried away in suspension
in the waters (s.109(1). previously s.49(1)(a) Control of Pollution Act 1974).
Also it is an offence if, without consent, a person causes or
permits a substantial amount of vegetation to be cut or uprooted
in any inland waters, or to be cut or uprooted so near to those
waters that it falls into them, and fails to take all reasonable steps
to remove the vegetation (s.109(2). formerly s.49<1){6) Control of Pollution
Act 1974).

Consent of the Authority

Previously it was provided that consent was not to be
“unreasonably withheld" for the purpose of authorising deposits
and vegetation in rivers (s.49(1) Control of Pollution Act 1974. repealed}.
This has been removed in the new formulation of the offence,
and a new stipulation added that in giving a consent the
Authority may make the consent subject to such conditions as it
considers appropriate (*.109(5)). The impression conveyed is that
a tightening of controls upon pollution arising through deposits
and vegetation is envisaged. The Secretary of State may provide
by regulations that any reference to inland waters may be
construed as including a reference to prescribed coastal waters
{*.109(6), formerly s.49(3) Control of Pollution Act 1974). Exceptions to the
offence relating to deposits in rivers are provided for in that the
offence is not to apply to anything done in the exercise of any
'power conferred by or under any enactment relating to land
drainage, flood prevention or navigation (s.i09(4). previously s.49(2)
Control of Pollution Act 1974). As under the 1974 Act, the maximum
penalty for the offences relating to deposits and vegetation in
rivers is, on summary conviction, a fine not exceeding level four
on the standard scale, presently £1,000 <s.i09{3). formerly s.49d)
Control of Pollution Act 1974).
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3.09 Requirements to take Precautions against Pollution {*.110}

Provision existed under the Control of Pollution Act 1974 for
regulations to be made as to the precautions to be taken by any
person having the custody or control of any poisonous, noxious
or polluting matter for the purpose of preventing the matter from
entering waters {s.3K4} Control of Pollution Act 1974. repealed}. No use
was ever made of this power by the Secretary of State; however,
and precautionary regulations were never introduced. A corres-
ponding power to make regulations is incorporated into the 1989
Act, but the indications are that regulations are to be made under
this provision. It has been suggested that the sorts of restriction
which might be introduced might apply to the location, construc-
tion and storage facilities of potentially polluting substances.
More particularly, an initial suggestion was that "this might
include provision for adequate bunding, or an impermeable
base, for such substances as fuel, oil, liquid and solid chemicals
and biocides" {The Water Environment: The Next Steps, DoE consultation
paper (1986) para.5.7). Later indications are that precautionary
restrictions will extend to agricultural contexts including the
construction of new or extended silage or slurry facilities as well
as industrial Storage facilities {Observations by the Government on the
Third Report of the {Environmentl Committee (1988} para.3.11 }.

Precautionary Regulations

The enhanced provision for precautionary measures to prevent
water pollution under the 1989 Act allows the Secretary of State
to make regulations providing for'preventative'measures'in
relation to water pollution. Specifically, he is empowered to
prohibit a person from having custody or control of any
poisonous, noxious or polluting matter unless prescribed works
and precautions and other steps have been taken for the purpose
of preventing or controlling the entry of the matter into any
controlled waters {t.no(i)(a)}. In addition, he may make regula-
tions requiring a person who already has custody or control of, or
makes use of, poisonous, noxious or polluting matter to carry out
works and take precautions for the same purpose {=.iio(i)<b)>.

Certain matters are explicitly provided for in relation to the
power of the Secretary of State to make precautionary regula-
tions. Regulations may confer power on the Authority to
determine the circumstances in which a person is required to
carry out works or take precautions or other steps, and to specify
the works, precautions or other steps which are required to be
undertaken (s.ii0O(2){a)}. Another matter which may be provided
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for in precautionary regulations is a facility for appeals to the
Secretary of State against notices served by the Authority in
pursuance of its power to determine preventative measures
(s.iiot2Kb)}. The regulations may also provide that contravention
of precautionary requirements is to be an offence the maximum
penalty for which is not to exceed the penalties provided for in
relation to the offences of polluting controlled waters described
above {s.no(2)(c)}.

3.10 Water Protection Zones (t.m and Sch.7}

Provision existed under the Control of Pollution Act 1974 for
the Secretary of State to make regulations designating an area in
which activities likely to result in the pollution of waters could be
prohibited or restricted with a view to preventing poisonous,
noxious or polluting matter from entering waters {s.3K5) Control of
Pollution Act 1974, repealed). This power to regulate specified
activities in designated areas for the purpose of water pollution
prevention was recognised to be a useful one. particularly for the
protection of sensitive water resources such as underground
water used for abstraction {The Water Environment: The Next Steps. DoE
consultation paper {1986) para.5.7). The power has been preserved
under the 1989 Act with modifications to allow for the involve-
ment of the Authority in the operation of water protection zones.

The Designating Minister

Under the Act the designation of a water protection zone is
made by the Secretary.of State in consultation with the Minister
in the case of an area wholly or partly in England” Designation is
provided for where it is appropriate, with a view to preventing or
controlling the entry of any poisonous, noxious or polluting
matter into controlled waters, to prohibit or restrict the carrying
on of activities which are likely to result in the pollution of those
waters. In those circumstances the effect of designation is to
enable the prohibition or restriction in the designated area of
activities specified or described in the order {e.iii(i)}.

Provisions Under a Designation Order

Without prejudice to the generality of the Secretary of State's
power to desighate water protection zones, a number of particu-
lar matters may be provided for in an order designating a zone.
Specifically, a designation order may confer power on the
Authority to determine the circumstances in which an activity is
prohibited or restricted and to determine the activities to which a
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prohibition applies {s.iii(2)(a)}. Notably, this contrasts with pre-
vious provisions which left the Secretary of State to determine
what activities were to be prohibited {*.3i(5)(b) Control of Pollution Act
1974, repealed). Alternatively, an order may apply a prohibition or
restriction in respect of any activities which are carried on
without the consent of the Authority or in contravention of any
conditions subject to which consent is given {*.iii(2)(c)). An order
may also provide that contravention of a prohibition or restriction
or of a condition of a consent, is to be an offence the maximum
penalty for which is not to exceed those provided for in relation
to the offences of polluting controlled waters, described above

{*.iii(2)(c)}.
Determinations by the Authority

Anything falling to be determined by the Authority under a
water protection zone designation order may be determined in
accordance with a procedure and by reference to matters and the
opinion of persons specified in the order {s.ni(2)(d}}. This is
subject, however, to the power of the the Secretary of State to
make separate provision by regulations with respect to applica-
tions, conditions, and revocation or variation of consents, and
appeals against the determination of any application. Provision
may also be made for the exercise by the Secretary of State of
any power conferred on the Authority along with administrative
matters including the imposition of charges for applications and
consents, and the power to'require'registratiofTof an application
or consent (s.iii<4)}.

Publicity, Objections and Confirmation

The detailed procedural matters relating to orders desighating
water protection zones are set out in Schedule 7 to the Act
{effective under *,111(3)}. Some differences in procedure are to be
discerned in that previously itwas envisaged that designation of
water protection areas would be made by the Secretary of State
{*.31(5) Control Of Pollution Act 1974, repealed). Under Schedule 7 it is
apparent that initial application for a water protection zone may
be made by the Authority, amongst others. Accordingly the
Schedule provides that where the Authority applies for an order
designating a water protection zone a copy of the order is to be
submitted to the Secretary of State and published in the locality
of the proposed zone and in the London Gazette (Sch.7 par*.2d)}.
Publication in newspapers in the locality is to state the general
effect of the order, a place where the draft may be inspected, and

35



\ Control of Pollution 3.11

< e- that any person may object to within a twenty-eight-day period
rnine (Sch.1l para.2(2)}. The Authority is obliged, at the request of any
\ct person, and on payment of a reasonable charge, to furnish acopy
i 3r of the draft submitted to the Secretary of State {Sch.7 para.3}. The
u on Secretary of State may make an order on the same terms as the
farjy draft order, or in those terms modified as he may think fit, or he
er may refuse to make an order {Sch.7 para.40)}. The Secretary of
...on State may hold a public inquiry before making an order
mum designating a water protection zone {Sch.7 para.5).
in
e 3.11 Nitrate Sensitive Areas {*112 and Sch.ii}

In theory it may have been possible to have used the legal
device of the water protection zone as a means of tackling the
serious problem of nitrate contamination of drinking water

jer a supplies as a consequence of application of nitrate fertilisers to
eH in land (under s.31(5) Control of Pollution Act 1974, repealed). Nonetheless
ne the problem of nitrate pollution is such a distinctive and
> is formidable one {see DoE Nitrate in Wafer (1986); and DoE The Nitrate Issue
>te to (1988)) that it has been provided for under a separate provisions of
i a the 1989 Act. For this reason it is explicitly provided that the kinds
id of entry of poisonous, noxious or polluting matter into controlled
ision waters which may justify the designation of a water protection
» of zone do not include the entry of nitrate into waters as a result of
< the use of any land for agricultural purposes {a.ni(5)}. Nitrate,
"dnd pollution is separately provided for by a facility for the designa-
ation tion of nitrate sensitive areas.

Designation of Areas
A nitrate sensitive area may be designated, in order to prevent

ng or control the entry of nitrate into controlled waters as a result of,
.ct or of anything done in connection with, the use of any land for
be agricultural purposes. Designation for these purposes is brought
0“ of about where it is considered appropriate to do so by the relevant
' te Minister {t.ii2(D). "The relevant Minister" for the purposes of an
ai$ order of this kind is the Secretary of State in relation to an area
may which iswholly in Wales (s.n2(9)(a)}, and in relation to land which
/ ie iswholly in England, or partly in England and partly in Wales, the
cr expression means the Minister and the Secretary of State acting
.0 be jointly{s.112(9)(b)}.
f)y Compensation Agreements
eral Clearly the creation of a nitrate sensitive area may have
, *nd far-reaching consequences upon persons making use of the
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designated land for agricultural purposes. Consequently provi-
sion is made for compensatory agreements to be entered into
between the relevant Minister and the owner of the freehold
interest in the land, or any person having an interest in the land
where the consent of the freeholder has been given. The
substance of agreements of this kind, is that, in consideration of
payments to be made by the relevant Minister, the other party
accepts obligations with respect to the management of the land
imposed under the agreement {s.ii2(2]}. Beyond the original
parties to an agreement, the effect of the agreement will be to
bind all persons deriving title from the person originally entering
into the agreement with the relevant Minister to the extent of the
agreement {s.n2(3)}.

Ministerial Orders

In addition to compensation agreements, the relevant Minister
may make an order in respect of a designated area for the
imposition of requirements, prohibitions or restrictions to pre-
vent the entry of nitrate into controlled waters in relation to the
carrying on, on agricultural land, of specified activities {*.ii2(4)@@>}.
The order may provide for specified or determined amounts of
compensation to be paid, if any, in respect of the obligations
imposed under the order {*.ii2i4>tb>).

Alongside the general power to impose restrictions and make
payments under an order relating to a nitrate sensitive area more
particular powers are specified in.relation to orders of-this-kind.
Hence the appropriate Minister may determine the circumst-
ances in which the carrying on of any activity is required,
prohibited or restricted and determine the kinds of activity
concerned {a.H2(5Hal}. Similarly, the Minister may give consent
for a requirement not to apply, or to apply only subject to
conditions {a.ii2(5Hb)}, or to apply prohibitions or restrictions only
where consent is not granted, or where the conditions imposed
in a consent are not complied with {t.ii2(5)(ci}. Penalties may be
imposed for contravention of restrictions, or breaches of consent
conditions, subject to the maximum levels provided for in
relation to the offences of polluting controlled waters, described
above {*.ii2(5Md)}.

Procedure for Designation

The detailed procedural provisions relating to the designation
of nitrate sensitive areas are set out in Schedule 11 to the Act
(effective under »112(7)). Schedule 11 provides for the relevant
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Minister to make an order desighating an area on application by
the Authority. During an initial period of six months after the
transfer date, however, no application by the Authority is
required {sch.ll para.l}. An application by the Authority for an
order designating a nitrate sensitive area is not to be made
unless pollution is likely to be caused by the entry of nitrate into
controlled waters as a result of anything done in connection with
the use of the land for agricultural purposes, and existing
provisions are not sufficient to prevent or control the entry of
nitrate into those waters {sch.ll para.2(i>). Before making the
order, the relevant Minister is to publish a notice with respect to
the order in local newspapers and in the London Gazette. The
notice published in the local newspapers is to state the general
effect of the proposed order, a place where the order can be
inspected and that any person may object to the order within a
period of forty-two days {sch.ll para.3). A copy of the order isto be
furnished to any person on payment of a reasonable charge
{sch.ll para.4). After expiry of the period for objections, the
relevant Minister may make the order on the terms proposed, or
in a modified form, or he may decide mot to make any order
{Sch.1l para.5(1)}. A public inquiry may be held before deciding
whether to make the order or to make itwith modifications {Sch.11
para.6).

3.12 Consents and Application to the Authority {a.ii3}

In practical terms the most important exception to the offences
under the 1989 Act concerning the-pollution-of-controlled-waters-
arises where a discharge consent is granted by the Authority
{under *.108(1Hal). In relation to industrial discharges alone there
are in the order of 30,000 consented discharges made in England
and Wales ({Third Report House of Commons Environment Committee,
Pollution of Riven and Ettuarims (1387) para.38}. Previously consents
were granted under the 1974 Act (aa.34 to 39 Control of Pollution Act
1974. repealed}, which continue to serve as a defence to the
offences under the 1989 Act {a.iosmta)). The present measures
concerning the grant of discharge consents are contained in
Schedule 12 to the 1989 Act (effective under s.ii3(U). This is
considered in the following sections of this work.

Regulations on Discharges by the Authority

The Secretary of State is empowered to make regulations
modifying the provisions of the Act where discharge consents
are required by the Authority (e.ii3(2)}. In particular he may
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provide for discharge consents required by the Authority to be
given, or deemed to be given, by the Secretary of State rather
than the Authority itself {*.113{3)}.

The power of the Secretary of State to make Regulations has
been exercised in the creation of the Control of Pollution
(Discharges by the National Rivers Authority) Regulations 1989
{Si 1989 No.1157). These Regulations set out the procedure in
relation to applications for consents required by the Authority in
respect of discharges of effluent or any other matter. The
Regulations modify Schedule 12 to allow for consents to
discharges by the Authority to be granted by the Secretary of
State rather than the Authority.

Discharge Consents and Other Offences

A discharge consent also serves as an exception to water
pollution offences arising under legislation other than the 1989
Act. Specifically, no offence will be committed under s.4 of the
Salmon and Freshwater Fisheries Act 1975 or s.68 of the Public
Health Act 1875 in respect of entry of matter into controlled
waters where this is the subject of a discharge consent {s.n3(4».
Section 4 of the Salmon and Freshwater Fisheries Act 1975
provides for an offence of causing or knowingly permitting liquid
or solid matter to enter waters containing fish so as to cause the
waters to be poisonous or injurious to fish or the spawning
grounds, spawn or food of fish. Section 68 of the Public Health
Act 1875 provides for the offence of polluting water by matter
produced by persons engaged in the manufacture of gas.

3.13 Discharge Consent Procedures {sch.12}

Under the Control of Pollution Act 1974 the details of proce-
dures relating to the granting of discharge consents, the condi-
tions to which they may be subject and related matters were set
out in the main body of the Act {under **.34 to 40 Control of Pollution Act
1974, repealed). Under the 1989 Act the corresponding provisions
have been grouped together in a separate schedule, Schedule 12
{effective under t.i 13(D), along with new provisions providing a
mechanism for charges to be imposed in relation to discharge
consents.

Regulations on the Functions of the Secretary of State

It may be noted at this point that although applications for
discharge consents are normally made to the Authority, various
powers are given to the Secretary of State to direct applications
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to be referred to him, to provide exemptions from publicity
requirements and to hear appeals from determinations of the
Authority. Ancillary provisions governing these matters are set
out in the Control of Pollution (Consents for Discharges etc.)
(Secretary of State Functions) Regulations 1989 {si 1989 N0.1151).

3.14 Applications for Certain Consents {Seh.12 para.l)

Following the provisions of the 1974 Act {ss.34 and 36 Control Of
Pollution Act 1974, repealed), Schedule 12 provides that applications
for discharge consents are to be made to the Authority and are to
be accompanied or supplemented by all reasonably required
information {sch.12 para.ni)}. Where an application is made to the
Authority it is to publish notice of the application in successive
weeks in a newspaper circulating in the locality of the proposed
discharge and in the localities of controlled waters likely to be
affected by the discharge {sch.12 pare.i{3)le)). In addition a copy of
the notice is to be published in the London Gazette no earlier than
the later publication in the local newspapers {sch.12 para.i{3)(bi).
The Authority is entitled to recover the expenses of publication
from the applicant {sch.12 para.1(6)}. A copy of the application is to
be sent by the Authority to-every-local-authority-or-water
undertaker within whose area the proposed discharge is to occur
{Sch.i2 pera,i(3)(c)). In the case of an application which relates to a
discharge into coastal waters outside the seaward limits of
relevant territorial waters, a copy is to be served on the Secretary
of State and the Minister {sch.12 pera.i(3i(d)}. ttis the duty of the
Authority to consider any written representations or objections
which are made during a period of six weeks beginning on the
data of publication of the notice in the London Gazette and not
withdrawn {Ssch.l2 para.KSi).

Discharges having "No Appreciable Effect"

The provisions relating to publicity and notification which are
imposed upon the Authority on receipt of an application for
discharge consent may be disregarded where the Authority
proposes to given the consent applied for and considers that the
discharge will have "no appreciable effect” on the waters into
which it is to be made {sch.12 para.K4)). The meaning of the phrase
"no appreciable effect", as it arose under the corresponding
provision of the 1974 Act {«.36M) Control of Potlution Act 1974. repealed),
was considered in a Department of the Environment Circular
where itwas suggested that the exemption from publicity on this
ground would be available where three criteria are met: first, the
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discharge should not affect an area of amenity or environmental
significance (a beach, marine nature reserve, shell fishery, fish
spawning area, or site of special scientific interest); second, the
discharge should not result in a major change in the flow of
receiving waters; and, third, taken together with previously
consented discharges, the discharge should not result in such a
change to water quality as to damage existing or future uses of
the waters (whether or not resulting in a change of water quality
classification), or alter by 10% or more the concentration in the
receiving waters of any substance which is of importance for the
quality of the water and the well being of its flora and fauna, e.g.
dissolved oxygen, biochemical oxygen demand, suspended
solids, ammonia, nitrates, phosphates and dissolved metals {DoE.
Departmental Circular No.17/84, Water and the Environment (1984) Annex 3
para.3). It is likely that the same factors will continue to be of
importance in allowing exemptions of applications from publicity
on grounds of "no appreciable effect" under the 1989 Act.

Exemption from Publicity

A person proposing to make an application for discharge
consent, or who has made an application, may apply to the
Secretary of State for a certificate that the provisions relating to
publicity and notification are not to apply in relation to the
application. A certificate of this kind may also exclude provisions
of the Act requiring information relating to the consent given,
samples of-effluent- taken -or- information - taken -from those
samples, to be included in public registers kept by the Authority
(Sch.12 para.1(7)(a); register* are kept under s.117). Exemption of a
discharge application from publicity and the other matters will
only be granted where the Secretary of State is satisfied that it
would be contrary to the public interest, or would prejudice some
private interest to an unreasonable degree by disclosing informa-
tion about a trade secret (Sch.12 para.K7)>.

3.15 Consents on Applications to the Authority {Sch.12 para.2)

Where an application is made to the Authority for a discharge
consent in accordance with the previous provisions the Authority
is under a duty to consider whether to give the consent applied
for, either unconditionally or subject to conditions, or to refuse it
{Sch.12 para.2(1)). A consent will be deemed to have been refused if
it is not given within the period of four months beginning with
the day on which the application is received or within a longer
period agreed in writing between the Authority and the applicant
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Control Of Pollution 3 16

(sch.12 para.2(2)}. This represents a lengthening of the period after
which a consent will be deemed to have been refused which was
previously a period of three months {under $.34(2) Control of Pollution
Act 1974, repealed).

Conditions in Discharge Consents

The conditions subject to which a consent may be given are
stated to be "such conditions as the Authority may think fit" and,
in particular, it is explicitly stated that conditions may be included
as to the following matters. Conditions may be included, first, as
to the places at which the discharges may be made and as to the
design and construction of any outlets {Sch. 12 para.2(3)(a)); second,
as to the nature, origin, composition, temperature, volume and
rate of the discharges and as to the periods during which the
discharges may be made {Sch.12 para.2{3)(b)}; third, as to the steps
to be taken, in relation to the discharges or by way of subjecting
any substances to treatment or any other process, for minimising
the polluting effects of the discharges on any controlled waters
{sch.12 para.2(3Hc)}; fourth, as to the provision of facilities for taking
samples of the matter discharged and as to the provision,
maintenance and use of manholes, inspection chambers,
observation wells and boreholes in connection with the dis-
charges {sch.12 para.2{3)(d)}; fifth, as to the provision,“maintenance
and testing of meters for measuring or recording the volume and
rate of the discharges and apparatus for determining the nature,
composition and temperature of the discharges <sch.l12
para.2{3)(e)); sSixth, as to the keeping of records of the nature,
origin, composition, temperature, volume and rate of the dis-
charges and records of readings of meters and other recording
apparatus provided in accordance with the consent {Sch.l2
para.2(3H0); and, finally, as to the making of returns and the giving
of other information to the Authority about the nature, origin,
composition, temperature, volume and rate of the discharges
{sch.12 pera.2{3)(g)). A consent may be given subject to different
conditions in respect of different periods {sch.12 par«2(3)j, and is
not limited to discharges by a particular person and, accordingly,
extends to discharges which are made by any person Isch.12
para.2(4)}.

3.16 Notification of Proposal to give Consent {Sch.12 p«r«4)

Specific provisions apply where the Authority proposes to give
a consent in relation to which representations or objections have
been made {Sch.12 para.3(D). In that case it is the duty of the
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Authority to serve notice of the proposal to grant consent on
every person who made a representation or objection {Sch.12
psr.3(2)}. These notices are to inform persons who have made
representations or objections that they may, within a twenty-one-
day period, request the Secretary of State to give a direction that
the application is to be transmitted to him for determination
{Sch.12 para.30)). The Authority is not to give its consent within the
twenty-one*day period. If a request is made to the Secretary of
State within the period, and notice of the request is served upon
the Authority by the person making it, the Authority is not to give
its consent unless the Secretary of State has served a notice on
the Authority stating that he declines to comply with the request
{Sch.12 para.3(4)).

3.17 Reference to the Secretary of State of certain Applications
for Consent {Sch.12 parad)

Following previous provisions {*35 Control of Pollution Act 1974.
repeated), provision is made for certain applications to be referred
to the Secretary of State. Hence, either in consequence of
representations or objections made-to -him-or otherwise, the
Secretary of State'may direct the Authority to transmit to him for
determination specified kinds of applications for discharge
consent {Sch.12 para.4(i)). Where a direction is given to the
Authority referring an application for consent to the Secretary of
State, the Authority is bound to comply with the direction and
inform the applicant of the transmission of the application to the
Secretary of State {Sch.12 para.4(2)}. In the event of an application
being transmitted to the Secretary of State for determination the
general provisions relating to publicity and notification in relation
to applications {under Sch.12 par«.i(3) to (6)} will have effect subject
to prescribed modifications {Sch.12 para.4(3)).

Local Inquiries

Where an application is transmitted to the Secretary of State
for determination he may cause a local inquiry to be held with
respect to the application or afford the applicant and the
Authority an opportunity of appearing before, and being heard
by, a person appointed by the Secretary of State for that purpose
{Sch.12 para.4(4)}. This power is to be exercised by the Secretary of
State in any case where a request to be heard is made in the
prescribed manner by the applicant or the Authority (Sch.12
para.4(5)}. In that case an opportunity of being heard is to be
afforded to any person who has made representations or

43



Control of Pollution 3.19

objections to the Secretary of State with respect to the applica-
tion {sch.l2 para.4(6)}. It is then for the Secretary of State to
determine the application by directing the Authority to refuse its
consent or to grant consent either unconditionally or subject to
conditions. The Authority is then bound to comply with any
direction given by the Secretary of State {Sch.12 par3.4(7)}.

3.18 Consents without Applications {sch.12 pera.5)

Again following the 1974 Act {s.34{3) Control of Pollution Act 1974,
repealed), the 1989 Act makes provision for discharge consents to
be granted without the need for an application to be made.
Consents without application may be granted if a person has
caused or permitted effluent or other matter to be discharged in
contravention of any relevant prohibition prohibiting the dis-
charge {under *.107), or in contravention of obligations in relation
to the discharge of trade or sewage effluent into controlled
waters or from land into the sea outside the seaward limits of
controlled waters {under s.i07{i)(c)}. Where contraventions of these
kinds arise, and a similar contravention is likely, the Authority
may serve on the discharger.anjnstrument-in-writing giving-its
consent, subject to any specified conditions, for the discharge
{sch.l2 pera.s{D). In a case of this kind, however, a consent granted
without application is not to relate to any discharge which
occurred before the consent was served {Sch.l2 para.5{2)). The
conditions to which a consent may be subject, {under Sch.12
para.2(3), discussed previously}, are to have effect in relation to a
consent granted without application in the same way as for
consent granted after an application has been made {sch.12
pera.5{3)). Analogous provisions also apply in relation to publicity,
so that the fact of the consent having been granted is to be
published in local newspapers and the London Gazette, and
notification of the consent isto be sent to local authorities and,
where relevant, the Secretary of State and the Minister, as would
an application for consent {Sch.12 pare.5(4), contrast publicity of
applications under para.l1(3)}.

3.19 Revocation of Consents and Alteration and Imposition of
Conditions {Sch.12 para.6)

The Authority is placed under a duty, analogous to the former
duty of water authorities (sJ7 Control of Pollution Act 1974. repealed), to
review the consents which are granted as a result of applications
{under Sch.12 pera.2} and consents granted without applications
{under Sch.12 para.s) and the conditions to which they are subject
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(Sch.12 pare.6(i)}. Subject to certain restrictions upon the power of
the Authority to review consents it may, as a result of review,
revoke a consent, or modify the conditions of a consent or make
an unconditional consent subject to conditions {Sch.12para.6{2». If
on review it appears that no discharge has been made in
pursuance of a consent during the preceding twelve months the
Authority may revoke the consent by a notice served on the
owner or occupier of the land from which the discharge would be
made in pursuance of the consent {Scti.l2 pera.6(3».

Directions from the Secretary of State

The Secretary of State is empowered to direct the Authority to
serve a hotice revoking the consent or modifying the conditions
of the consent, or imposing conditions in the case of an
unconditional consent, if it appears appropriate to do so for
certain purposes. The purposes are those of enabling the
Government to give effect to any Community obligation or
international agreement to which the United Kingdom is a party;
for the protection of public health or of flora and fauna dependent
on an aquatic environment; or in consequence of any represents-

tions or objections made to the Secretary of State or otherwise
{Sch.12 para.613)}.

Compensation

In certain circumstances the Authority will be liable to pay
compensation in respect of any toss or damage sustained as a
result of the Authority's compliance with a direction given by the
Secretary of State in relation to the protection of public health or
of flora and fauna dependent on an aquatic environment. The
liability to pay compensation arises where the Authority, in
complying with the direction, does anything which, apart from
the direction, would be precluded under restrictions upon
powers of variation and revocation of consents (under Sch.12
p*ra.7(D}. In addition, the Authority is liable to pay compensation
where it is unable to show that a direction was given in
consequence of a change of circumstances which could not
reasonably have been foreseen at the beginning of the period to
which the restriction relates. Alternatively the liability to pay
compensation will arise where the Authority is unable to show
the direction to have been given after consideration by the
Secretary of State of material information which was not
reasonably available to the Authority at the beginning of the
period {Sch.12 par«.6(5)}. For the purposes of the Authority's
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liability to pay compensation, information is material in relation
to a consent if it relates to any discharge made or to be made by
virtue of the consent, to the interaction of any such discharge
with any other discharge, or to the combined effect of the matter
discharged and any other matter {Sch.l2 para.6(6».

3.20 Restriction on Variation and Revocation of Consent and
Previous Variation {Sch.12 para.7}

Following previous provisions {s.38 Control of Pollution Act 1974,
repealed}, where consent is given by the Authority for a discharge,
either on application or without application, the instrument
signifying the consent of the Authority is to specify a period
during which no notice of revocation or modification {under Sch.12
para.6(2) or 6(4}(c)} wilt be served in respect of the consent {Sch.12
para.7(i)}. Notices modifying a consent are also to specify a period
during which a subsequent notice altering the terms of the
consent is not to be served {Sch.12 para.7(2)}. The period during
which revocation or variation of a consent is precluded, without
the consent of the person making the discharge, is stated to be
not less than a two-year period beginning with the day on which
a consent takes effect or the day on which the notice specifying
the period is served {sch.12 para.7(3)}.

The restrictions upon variation and revocation of consent by
the Authority do not prevent the Authority serving a notice
revoking or modifying a consent which has been given without
application {under sch.12 pera.5} in certain circumstances. Variation
or revocation of a consent which has been granted without
application is permitted if the notice is served in consequence of
any representations or objections made to the consent {under
sch.12 p«ra.5{5)}, and not more than three months after the
beginning of the period during which representations and
objections may be made concerning the consent {Sch.12 para.7(4)).

3.21 Appeals {Sch.12 para.l}

Provision is retained for an appeal to the Secretary of State
{previously a.39 Control of Pollution Act 1974) where the Authority has
made certain kinds of adverse determination in relation to
discharge consents other than in pursuance of a direction of the
Secretary of State. These are, where the Authority has refused a
consent application; given a consent subject to conditions;
revoked or modified a consent or made an unconditional consent
subject to conditions; specified a period during which variation
or revocation of a consent is not to take place; refused a consent
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for any deposit of solid refuse of a mine or quarry (under $.108(5)};
or refused a consent {under s.109} in relation to deposits and
vegetation in rivers {Sch.12 para.8(D). In any of these cases the
person applying for the consent, or whose conduct would be
authorised by the consent, may appeal against the decision of the
Authority to the Secretary of State (Sch.l12 para.8(2».

On appeal the Secretary of State may give the direction
requiring the Authority to give consent, either unconditionally or
conditionally, to modify the conditions of aconsent or to make an
unconditional consent conditional, or to modify the period during
which variation or revocation of a consent is not to take place. In
the event of the Secretary of State giving a direction that the
determination of the Authority should be modified or reversed,
the Authority is bound to comply with the direction {sch.12
para.8{4)}.

3.22 Charges in respect of Applications and Consents {Schl12
para.9)

In line with European Community environmental policy, the
Government is committed to the Polluter Pays principle, whereby
those whose activities make protective or remedial environmen-
tal measures necessary should bear the resulting costs. The
implementation of this principle is presented as a fair approach
which gives actual or potential'polluters the incentive to find
ways to minimise the harm or damage they cause and to
promote responsible practice {DoE consultation paper The Wafer
Environment: The Next Step* U9M ) para.6.1). Within the Sphere of water
pollution the implementation of the principle isto be achieved by
the introduction of charging, wherever practicable, in relation to
the main areas of pollution control.

Previous Powers to Impose Charges

In the past a legal means existed for the imposition of charges
by the Authority upon persons causing pollution of controlled
waters. Under the Water Act 1973 there were provisions for water
authorities to devise charging schemes for services performed,
facilities provided and rights made available {aa.30 and 31 water Act
1973, as amended by *.2(1) Water Chargee Act 1976. repealed). Under the
Control of Pollution Act 1974 direct provisions was made for the
imposition of charges in respect of discharges of trade or sewage
effluent {a.52 Control of Pollution Act 1974, repealed). This measure was
never implemented, however, and no charging schemes were
ever introduced in relation to discharges of effluent into water-
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Control of Pollution 3.22

courses, though analogous charges are imposed in relation to
discharges into sewers. The new power under the 1989 Act
providing for the imposition of charges in relation to direct
discharges provides for a range of distinct charges to be imposed
in relation to discharge consents.

Charges in Relation to Consents

Where an application is made to the Authority for a consent
{under $s.i08(l)<a). 5(a) or 109}, or the Authority gives a consent {under
ss.108(i)(a), 5(a) or 109 or Sch.12 para.5), or a consent is for the time
being in force, the Authority may require the payment to it of
such charges as may be specified in, or determined under, a
charging scheme {sSch.i2 para.9(D}. Charges are liable to be paid by
the person making the application, or the person authorised to do
anything by virtue of the consent and on whom the consent is
served, or in the case of consents presently in force, the person
who makes a discharge in pursuance of the consent {Sch.12
pare.9(2)}.

Procedure for Making Charging Schemes

The Authority is not to make a scheme for charging for
applications and consents unless its provisions have been
approved by the Secretary of State and the consent of the
Treasury has been given for approval {sch.l2 para.9(3)}. Before
submission to the Secretary of State for approval the Authority is
to publish a proposed charging scheme, in a manner appropriate
to bring it to the attention of persons likely to be affected,
specifying a period within which representations or objections
may be made to the Secretary of State {Sch.12 para.9(4)}. It is then
the duty of the Secretary of State, in determining whether or not
to approve the scheme or to approve it subject to modifications,
to consider any representations or objections made to him and
not withdrawn and to have regard to specified matters {Sch.12
pera.9(4)). The matters to which he is to have regard are the
desirability of ensuring that the amount recovered by the
Authority by way of charges under the scheme does not exceed
an amount reasonably attributable to the expenses incurred by
the Authority in carrying out its functions in relation to consents
and discharges into controlled waters (Sch.12 par».9(6)@). In
addition he is to have regard to the need to ensure that no undue
preference is shown, and that there is no undue discrimination, in
the fixing of charges by or under the scheme {Sch.12 para.9(6)(b)}. It
is for the Authority to take appropriate steps to bring a scheme
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which is in force to the attention of persons likely to be affected
by it {Sch.12 para.9(8)}.

3.23 Byelaws for Preventing Pollution of Controlled Waters
{=.114}

Two previous powers of water authorities to create byelaws to
prevent pollution arising under the Control of Pollution Act 1974
are retained by the Authority under the 1989 Act. These are the
power to make byelaws to prohibit or regulate the washing or
cleaning of specified things in certain waters {formerly, s.3K6)
Control of Pollution Act 1974}, and to prohibit and regulate the keeping
of vessels provided with sanitary appliances on certain waters
(previously, s.33(1) Control of Pollution Act 1974). Although provided for
under the 1974 Act, the latter power was one of a number of
provisions concerned with the regulation of pollution originating
from vessels which were never implemented ({ss.33, 47 and 48
Control of Pollution Act 1974, repealed). With the retention of a
byelaw-creating power concerning sanitary appliances on ves-
sels, these provisions have been repealed.

Provision is made for the continuation of byelaws concerned
with the keeping on streams and other waters of vessels
provided with sanitary appliances made under earlier.legislation
(s.5{1)(c) Rivers (Prevention of Pollution) Act 1951). Accordingly the Rivers
(Prevention of Pollution) (Continuation of Byelaws) Order 1989 {si
1989 No.1378) provides that certain local byelaws on this matter are
to continue in operation from the transfer date as if made by the
Authority under a.114.

Under the 1989 Act the Authority is empowered to make
byelaws to prohibit or regulate the washing or cleaning in any
controlled waters of things of a description specified in the
byelaws {s.H4(i)(s)). In addition byelaws may be made to prohibit
or regulate the keeping or use on any controlled waters of vessels
of a specified description which are provided with water closets
or other prescribed sanitary appliances which permit polluting
matter to pass into the water where the vessel is situated
{s.ii4(i)(b) and (3)}. In either case a person who contravenes a
byelaw is guilty of an offence and liable, on summary conviction,
to a fine not exceeding level four on the standard scale, presently
€1,000, or a smaller sum specified in the byelaw (s.ii4<2)).

3.24 Anti-pollution Works and Operations (s.iiS)

Although there existed under the Control of Pollution Act 1974
certain powers of water authorities to remedy pollution by
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variation of discharge consents to protect flora and fauna {s.46<n
to (3) Control of Pollution Act 1974. repealed), these provisions were
never implemented. Other provisions which allow the Authority
to take direct preventative and remedial action in relation to
pollution have been re-enacted into the 1989 Act with slight
modification (formerly, s46(4) to (7) Control of Pollution Act 1974).
Notably the 1974 Act permitted water authorities to conduct
"operations" to prevent and remedy pollution, whilst the 1989
Act has employed the phrase "works or operations™ in the same
contexts suggesting some extension of the activities which may
be undertaken by the Authority in this respect.

Works and Operations

The present position is that where it appears to the Authority
that any poisonous, noxious or polluting matter or any solid
waste matter is likely to enter, or to be or to have been present in,
any controlled waters, the Authority is entitled to carry out
certain works and operations {*.ii5(i)}. In a case where the matter
appears likely to enter any controlled waters, works and opera-

.tions may be carried out for the purpose of preventing it from

doing so {*.115(1)(»). In a case where the matter appears to be, or
to have been, present in any controlled waters, works and
operations may be conducted for the purpose of removing or
disposing of the matter, or remedying or mitigating any pollution
caused by its presence in the waters. In so far as reasonably
practicable to do so the Authority may also carry out works or
operations for the purpose of restoring the waters, including flora
and fauna dependent on the aquatic environment, to their state
immediately before the matter became present in the waters
(*.H5(i)(b)). In no case, however, will the Authority be entitled to
impede or prevent the making of any discharge in pursuance of a
discharge consent {*.115(2)).

Recovery of Expenses

Where works or operations of the kinds provided for are carried
out by the Authority it is entitled to recover the expenses
reasonably incurred in doing so from any person who caused or
knowingly permitted the matter in question to be present at the
place from which it was likely to enter the controlled waters, or
caused or knowingly permitted the matter to be present in the
waters {*.115@3)}. By way of exception to this general power to
recover expenses, the Authority is not able to recover in respect
of waters from an abandoned mine which are permitted to be
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3.24 The L>w of the National Rivers Authority

present at a place from which they are likely to enter controlled
waters, or where they enter controlled waters (hism)}.

3.25 Codes of Good Agricultural Practice

Amongst the most forcefully criticised provisions under the
Control of Pollution Act 1974 was the defence to the offence of
causing pollution of water which was available where it was
shown that the entry of polluting matter was in accordance with
"good agricultural practice™ {formerly, s.31(2)(c) Control of Pollution Act
1974). As the objection was put by the House of Commons
Environment Committee. "We cannot think of circumstances
where pollution of a stream or a river by a farmer could be
justifiably excused on the grounds that it accorded with ‘good
agricultural practice*. The two are mutually exclusive/' {House of
Commons Environment Committee, Third Report. Pollution of R/vers end
Ettvtries (1987) par».64) Although it was observed that the good
agricultural practice defence was rarely pleaded in practice, the
Government accepted that a special defence for farmers was not
justified and consequently the defence has been repealed under
the 1989 Act {tee. Observation* of the Government on th$ Third Report of
the (Environment) Committee (1988) pers.3.6).

Promotion of Desirable Practices
Despite the removal of the good agricultural practice defence

to water pollution, codes of good agricultural practice are to be
retained under the 1989 Act albeit with a different legal status.
The Secretary of State and the Minister, acting jointly, are
empowered to make a statutory instrument approving any code
of practice for the purpose of giving practical guidance to
persons engaged in agriculture with respect to activities that may
affect controlled waters, and promoting what appear to them to
be desirable practices for avoiding or minimising the pollution of
controlled waters (s.ii6(i)). The Secretary of State and the
Minister are not to make an order creating a code of agricultural
practice unless they have first consulted the Authority (>.ii6<3)).

Contravention of a code of agricultural practice is not of itself to
give rise to any criminal or civil liability, but the Authority is to
take into account whether there has been, or is likely to be, any
contravention of this kind in determining when and how it should
exercise its powers. Specifically, a contravention of this kind is to
be taken into account in relation to the exercise of the Authority's
power to impose a “"relevant prohibition” prohibiting certain
kinds of discharge (under s.i07(2)(a) or (b), discussed above), or any

»

po ¢
disor

**1

Tht
env *
|
howe
by
aPP
acces.
authn
witl u
a g&<x<
Enviror
Pro®™ \
j*eni <
inform
bour-J
Infon

Inform
ur i

the
duty o
whic'
Poiiut*
kePt ,n
Act. F*
absta
Pollution
result c
{discu
Secre
objectiv
inforr
provis
Unde
accord*
regist<
relating
State he



' controlled
c'«i).

under the
fence of

3 it was
dance with
ellution Act
ommons
:umstances
> could be
th ‘good
{House of

of Rivers end
he good
:tice,the
ers was not
~ ed under
' Report of

defence

e are to be
al status,
ntly, are

ig any code
* dance to
that may

to them to
nollution of
and the
Aricultural
ty (s.116(3)).
itself to
jrity is to

y to be, any
r'"* it should
kind is to
Authority's
ting certain
>), or any
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powers conferred on the Authority by regulations {under s.110,

discussed above} requiring precautions to be taken against pollution
{s.116(2)>.

3.26 Registers {s.117)

The degree of public access to information about the aquatic
environment and specifically the records kept by water author-
ities was, in the past, a matter of some contention. Fortunately,
however, it was accepted that the guiding principle formulated
by the Royal Commission on Environmental Pollution should
apply: "there should be a presumption in favour of unrestricted
access for the public to information which the pollution control
authorities obtain or receive by virtue of their statutory powers,
with the provision for secrecy only in those circumstances where
a genuine case for it can be substantiated/' (Royal Commission on
Environmental Pollution, Tenth Report, Teekling Pollution— Experiences and
Prospects (1984) para.2.77 } As the Government conceded, "secrecy
benefits nobody. It cannot be in industry's interests to hide
information which does not need to be hidden. The public are
bound to think the worst." {DoE, Public Access to Environmental
information (1986) para.1.5}

Information to be Kept on Registers

Under the 1974 Act the mechanism by which information about
the state of the aquatic environment was made available lay in a
duty of water authorities to maintain registers of information
which were to be kept open for public inspection {s.4i Control of
Pollution Act 1974. repealed). Some changes in the information to be
kept in registers has been made as a consequence of the 1989
Act. For example, previously records had to be kept of notices to
abstain from certain agricultural practices {under s.5K3)(b) Control of
Pollution Act 1974. repealed), and this has become unnecessary as a
result of the removal of the good agricultural practice defence
{discussed above). Also the introduction of the new powers of the
Secretary of State to serve notices specifying the water quality
objectives {under s.i05d)} has introduced a new category of
information to be retained in the registers. Otherwise the new
provisions follow the strategy provided for under the 1974 Act.

Under the 1989 Act it is the duty of the Authority to maintain, in
accordance with regulations made by the Secretary of State,
registers containing prescribed particulars of certain information
relating to water quality and related matters. The Secretary of
State has exercised his power to make regulations by creating
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3-26 The Law of the National Rivers Authority

the Control of Pollution (Registers) Regulations 1989 {si 1989
No.1160) prescribing the particulars to be contained in Authority
registers.

Specifically the registers are to contain particulars of the
following information: any notices concerning water quality
objectives and related matters {unders.i05,s.ii7(i){a)); applications
for discharge consents {*.ii7{i)(b)}; discharge consents and the
conditions to which they are subject (s.inmic)); certificates
granted by the Secretary of State to certify that information
relating to certain applications and related matters are not to be
disclosed {under Sch.12 para.i(7), t.H7(i)(d)); particulars of samples
of water or effluent taken by the Authority and information
produced by analyses of those samples; information with respect
to water samples, and analyses of those samples, taken by any
other person and acquired by the Authority; and the steps taken
in consequence of information about water samples {s ii7(1}c>

Availability of Registers

It is the duty of the Authority to secure that the contents of
registers are available at all reasonable times for inspection by
the public free of charge {s.ii7{2Ma)}. The Authority is also bound
to afford members of the public reasonable facilities for obtain-
ing from the Authority, on payment of' reasonable" charges,
copies of entries in any of the registers {s.ii7{2)(b)}.

3.27 Information and Assistance {*.118)

A legal duty is placed upon the Authority to provided advice to
the Secretary of State and the Minister. Accordingly, it is for the
Authority, if and so far as it is requested to do so, to give advice
and assistance where appropriate to facilitate the carrying out by
the Secretary of State or the Minister of functions relating to
water pollution under the Act {s.H8{i».

Notices Requiring information to be Provided

A broadly formulated provision in relation to the acquisition of
information allows the Secretary of State, the Minister or the
Authority to serve on any person anotice requiring that person to
furnish the Secretary of State, the Minister or the Authority
information which is reasonably required for the purpose of
performing control of pollution functions under the Act. In
circumstances of this kind the notice may require the information
to be provided within a period or at times specified in the notice
and in a specified form and manner {»118(2)). The breadth of the



89 {sI 1989
d in Authority

lars of the
water quality
}- applications
nts and the
certificates
at information

I ire not to be

)
I

t

of samples

ta information
with respect
aken by any
..e steps taken
I*s {s.U7(i)(e)}.

he contents of
nspection by
; also bound
uies for obtain*

i-'ble charges,

Y |

ded advice to
..y, it is for the

d, to give advice

irrying out by
is relating to

e acquisition of

Minister or the

|

that person to
the Authority
he purpose of
ir the Act. In
he information
..ed in the notice
breadth of the

Control of Pollution 3.29

duty to provide information may be limited, however, in that the
Secretary of State or the Minister may make regulations restrict-
ing the information which may be required and determining the
form in which the information is required {s.iig8(3>}. A person who
fails, without reasonable excuse, to comply with the require-
ments of a notice of this kind is guilty of an offence and liable on
summary conviction to a fine not exceeding level five on the
standard scale, presently £2,000 {s.n8wW}.

3.28 Exchange of Information with respect to Pollution
Incidents {*.119}

The Authority is placed under a duty to provide a water
undertaker with any information in its possession which is
reasonably requested by the undertaker for purposes connected
with the carrying out of its functions. Information provided by the
Authority in this way is to be furnished in a form and at times
reasonably required by the undertaker {s.ii9(D}. The converse
duty requires every water undertaker to provide the Authority
with any information in its possession reasonably requested by
the Authority for purposes connected with the carrying out of any
of its functions. Information furnished to the Authority in this
manner is to be provided in a form and in such a manner as it
may reasonably require {s.ii9(21}. In either case, the information
provided to a water undertaker or to the Authority, is.to be given
free of charge {«.119(3».

A limitation upon the provisions made for exchange of
information between the parties mentioned concerns the nature
of the information at issue. In this respect it is stipulated that the
duties relating to exchange of information apply only in relation
to information about the quality of any controlled waters or any
other waters or about any incident in which any poisonous,
noxious or polluting matter or any solid waste matter has entered
any controlled waters or other waters {s.ii9{5}}.

3.29 Local Inquiries {*120}

Formerly provision was made for the Secretary of State to hold
a local inquiry in connection with any of the provisions concern-
ing water pollution or with a view to preventing or dealing with
pollution {s.96(D Control of Pollution Act 1974, repealed}. Although
differently worded, the new formulation of his powers in this
respect is similarly extensive. Hence, the Secretary of State may
cause a local inquiry to be held for the purposes of the
establishment or review of any water quality objectives and other
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3.29 The Law of the National Rivers Authority

matters concerned with the control of pollution (s.i 20(@)}, or with a
view to preventing or dealing with pollution of any controlled
waters {5.120(b)), or in relation to any other matter relevant tp the
guality of controlled waters (s.120(c)}.

3.30 Offences Concerning the Control of Pollution {1.121}

Offences by Corporate Bodies

Two procedural matters are provided for in relation to criminal
proceedings brought for water pollution offences in the same
manner as under previous legislation {s.87(2> and (3) Control of
Pollution Act 1974). The first is the stipulation that, without prejudice
to special provision made for offences committed by bodies
corporate (unders.177}, where the commission of awater pollution
offence by a person is due to the act or default of some other
person, that other person may be charged and convicted of the
offence whether or not proceedings for the offence are taken
against the first-mentioned person (s.121(1)}. That is to say, for
example, where one person causes the pollution of controlled
waters as a consequence of an instruction given by another, it is
possible to bring proceedings against the person giving the
instruction without proceedings being instigated against the
person actually causing the pollution.

Time Limit for Summary Proceedings

The second procedural stipulation is that a magistrates' court
may try any summary offence concerning water pollution under
the Act, or subordinate legislation, if the information is laid not
more than twelve months after the commission of the offence
{s.12k2)}. This power applies notwithstanding other general
provisions concerning the time limit for summary proceedings to
be brought (under s.127 Magistrates* Courts Act 1980). It may be noted,
however, that this provision will be of limited application since
most of the offences provided for in relation to the control of
pollution are hybrid offences to which the time limit for summary
proceedings would not apply (see ftV Dacorum Magistrates' Court, ex
parte Michael Gardiner Ltd. (1985) 149 JP 677).

3.31 Civil Liability and Savings (s.122)

As under the previous legislation (s.105(2) Control of Pollution Act
1974y, nothing in the 1989 Act concerned with the control of
pollution confers a right of action in any civil proceedings, other
than proceedings for the recovery of a fine, in respect of any
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contravention of the Act or subordinate legislation concerned
with the control of pollution, unless expressly provided for within
the control of pollution provisions of the Act {s.i22(a}}. The
exception to this general principle is that recovery wilt be allowed
of expenses incurred by the Authority in relation to anti-pollution
works and operations {under s.115}. Nothing in the Act concerned
with the control of pollution derogates from any right of action or
other remedy, whether civil or criminal, in proceedings instituted
otherwise than under the provisions of the Act concerned with
the control of pollution {s.i22(b)}. In the same fashion nothing in
the pollution control provisions of the Act affects any restriction
imposed by or under any other enactment, whether public, local
or private {s.122(cl}.

3.32 Application to Radioactive Substances {*.123}

The water pollution provisions of the 1974 Act applied subject
to the requirement that they were not to apply to radioactive
waste within the Radioactive Substances Act 1960 {ss.56(6) end
30(5) Control of Pollution Act 1974, repealed}. The same principle has
been retained under the 1989 Act, and except as provided for by
regulations made by the Secretary of State, nothing amongst the
control of pollution provisions of the Act is to apply to radioactive
waste within the meaning of the 1960 Act (*.12311)}. As a
counterpart to this, however, the Secretary of State is empo-
wered to make regulations to provide for prescribed provisions
to have effect with such modifications as he considers appropri-
ate for dealing with radioactive waste (*.i23(2)(e)). In the same
vein regulations may modify the 1960 Act, or any other Act in
relation to radioactive waste, in consequence of the control of
pollution provisions of the Water Act 1989 (s.i23(2)(b)).

Regulations on Radioactive Waste

The Secretary of State has exercised his power to make
regulations in this respect by creating the Control of Pollution
(Radioactive Waste) Regulations 1989 (Si 1989 No.nss). These
Regulations have the effect of bringing radioactive waste within
the scope of the control of pollution provisions of the Act, but in
such a manner that no account will be taken of the radioactive
properties of the substance concerned. Consequently radioactive
waste will remain subject to control under the Radioactive
Substances Act 1960.
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Impress (Worcester) Ltdv Rees

QUEZNS O.NCM OVUION

LORD PAUI1 c;. MXLfOBO stcvinson a>0 coou )J
17th, I1dth rtSRCAILT 1971

Water and waurcoursa - Pollution cf river - Cuujtm pcuanoitf. noxioia jr jwtfunnj
matter to enter nvrr - Caunng - Jntervrmng act «third party - Escape ofpolluting matter

caused by act of unauthorised person for purposes unconnected with acmud's business—
Rivers (Prcvmiun of Peiiutwn) Act i9;i. s j (1)/ '

The appellants kept a fuel oil storage tank in a yard which was open to and visible
from the highway. Only one of the two outlets in a retaining wall which enclosed
the tank was kept closed, and a gate valve in the bottom of che tank was not locked.
The appellants did not employ a nighc watchman. An unknown penon entered
the appellants' premises one night aod opened the gate valve. Fuel oil escape3
through the open outlet in che retaining wall and into ariver. The appellants were
found guilty under s 1 (O° of the Rivers (Prevention of Pollution) Act 1951 of unlaw-
fully causing to enter a stream poisonous, noxious or polluting matter and appealed.

Held - The appeal would be allowed because che appellants had not ‘caused* the
oil to enter the river; the action of the unauthorised penon in operating the valve,
for purposes unconnected with the appellants* business, was an intervening cause
of so powerful a nature that the conduct of the appellants was not a cause at all
but merely part of the surrounding circumstances (see p j$j to p 359 a, post).

Notn
For prohibition on pollution of streams, see 39 Halsbury's Laws (jrd Edn) 74t. 741
para io®i, and for cases on summary proceedings in relation to pollution, see 47
Digest (Repl) 691691, 408*4iy .

For the Riven (Prevention of Pollution) Act 1951 s a, see 30 Halsbury's Statutes
(and Edn) 619.

Cantattd

This was aa appeal by way of case sated from a dedsion of the Worcester justices
gjvea on tSch February 1970 oonvicdng che appellants. Impress (Worcester) Led on
an Information laid by che respondent, William Rees. 1V feat are set out in the
judgment of Cooke J.

M /Turner for the appellants.
MG V Harrison for the respondent.

COOKE J delivered the fim Judgment at the invitation of Lord Parker CJ. This
isas appeal by way ofa tt sated from a dedsion ofjustices for the dry of Worcester,
whereby they convicted che appellants oa an information alleging that they, on
s6th October 1969. did unlawfully cause to enter a stream, namely the River Severn,
poisonous, noxious or polluting matter, contrary cos 3 (i)of the Riven (Prevention
of Pollution) Acs 1951. Section a (t), so far u material, provides:

*... a penon an offence punishable under this section—a) if he
causes or knowingly permits to enter a stream any pouooous, noxious or polluting
matter ...*

>

£ .
« Seatoo 1(1). so Car as material tosex oat at J above
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Alphacell Ltd v Woodward

1I0LSS or LOROS

IURD WILttUOUCt, VUCOL74T DILMORME, LOW) PtARSON, LOKO CROSS OP CHELSRA AMD
LORO SALMON

Uth. 15th MARCH, 3rd MAT 1972

Water and watercourses - Pollution ofnver - Causing poisonous, noxious or polluting matter
it>enter nver - Causing - Overflow of polluud water from tanks by tide of mwnr- Tanks
anil equipment under control of accused - Reasonable care by accused to prevent overflew «
No intervening act of third party - Whether escape of polluting matter caused by accused -
ftiverx (Prevention of Pollution) Act i?;i. 1 1 (t).

The appellants in the course of their business prepared mamlla fibres, araw material
fur paper making, at their works on the banks of a river. Part of the process involved
washing the fibres. After the wishing, the water, which had thereby become polluted,
wu piped down to two settling tanks on the river bank. In the settling tanks were
two pumps, one of which was automatically switched on when the water in the tank*
reached a certain level; the other was a stand-by pump which could be switched on
manually. The purpose of the pumps was to prevent any overflow into the river.
If for some reason the pumps failed to work properly and the tanks did overflow
the liquid from them went straight into a channel provided for the purpose which
led into the river. The pumps were maintained by a fitter whose job it was to inspect
them every weekend. The intake to each pump was protected by a rose which was
intended to act as a filter and prevent foreign matter entering the pumps with the
water. On one occasion, despite the operation of both pumps, polluted water from
the tanks overflowed into the river. It was subsequently found that the rose had
proved ineffective, for a quantity of brambles, ferns and long leaves had been sucked
through them and had been obstructing the pumps with the result that they had
failed to prevent the overflow. The appellants were convicted of causing polluting
matter to enter a river contrary to s i (i)" of the Riven (Prevention of Pollution)
Act 1951. The justices made no finding that the appellants knew that the polluted
water was flowing into the river or that they were negligent in failing to see that the
pumps were operating effectively. On appeal the appellants contended that they
had not caused the pollution; and further that, since s a (t) did not create an absolute
offence, they could not be convicted in the absence of knowledge or negligence on
their part.

Held - The appeal would be dismissed for the following reasons—

(0 The appellants had caused the polluted water to enter the river; their positive
and deliberate acts in building and operating the settling tanks with an overflow
channel leading directly to the river, and in failing to install pumps which provided
an effective safeguard, had led directly to che overflow and consequent pollution
of the river: there was no evidence of an intervening act of a trespasser or of an act
nfCod which couid be said to have caused the overflow (see p 479 e and f, p 481 g to j.
p 48) efand h. p 483d and e. p 4899 2nd h. and p 490cand e. post); Meso * Midland
Kailway Co (1919) 11j LT 452 and Impress (Worcester) Ltd v Rea (1971J a All ER 357
distinguished.

(i) Section a (t) did not require the prosecution to establish that the appellants bad
knowingly, intentionally or negligently caused the polluted water to enter the
river; the offence created by sa (1) was in the nature ofapublic nuisance and belonged
to that class of offences which could not strictly be described as criminal but were
rather acts prohibited by statute under a penalty (see p 479b e and Cp 483ce and f.
j*484beand f, p487 band d. p 489b and p 490j to p 491 *. post); dktaofWrightJ

a Seaton 1 (1), to far as material, is set out at p 410 C post
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I *oulJ only like to add one word on Dearie r HaW .X he court vu there eon.
with i trust fund where trustees were direcdf accountable to all persons
c an interest in the trust fund, whether ongmU or derivative. The question
" uc Ihc pnonry as between various assin'tes of original interest*. Although
sr *ud|fment in that case contains valuable nai&ienu of pnnapie which have been
by Lord Denning MR. the case is not./think, directly inpoint on the position

i rquitable assignee of the benefit ofa"mtracL
‘ot rm'ielf. | see considerable objecpwito framing an issue in terms of adeclara*
&}the principles of law in a gjyto context without reference to the.pamcular
the case. 1 should have thpdght it would be better to set out certain assump*
e ind then ask for the deamination of the issue of law by reference to those
« wmpnons. However, if iutfconsidered sufficient to dismiss the appeal, leaving the
r<?nrd judges' deciaratiojrro stand withoutamendment, lam quite content with that.

mrut dismissed. Judges order 10sumd. Third perry procetdingt matidi. Leave to appeal
- ¢/ Ikilu oflord J

« non: DapApon, Lyonstr Co(for the third and fourth defendants); P M Landsman
Idor t>4nnt and second defendants); Wriglutr Webb (for the plainnffi).

M C Hammen Esq Barrister.

Price v Cromack

4irs\ iikcm divhion
«U « tDCUT CJ, ASMWOHM AND tUCHASL DAVIXS Jj
., T«h JANUAKT 1973

--- jrd v.'Ctmonrsts - Pollution of mvr - Censing poisonous, noxious or polluting

u truer twer- Causing- Pentrwt act required - Landowner allowing pdluang

u accumulate on kit land - Polluting matur coikcicd in lagponsonland - Crocktnwalls

- -(.*« - Polluting mauer escaping through crack mu nearby rmr - WdictAer landowner

tmnf caused poUuangmaucruenter nwr- Rivirs (Prrmuaan of'Pollutton) Act igji,
ml

r\r appellaat entered into an agreement to allow effluent crested by an indusrrial
«nr*nv to pan on to his land and be dispersed. The amount of effluent increased
>*]. «tth the consent of the appellant, two Lagoons were built by the company on the
4*rrUant aland to contain the effluent. Subsequently a district pollution prevention
rt.rr of the river authority found two oscks in the walls of the; lagoons which had
Mtndl the effluent to escape into a nearby river. The appellant wu convicted of
m m ¢ poisonous, noxious or polluting matter to enter the river, contrary to sa(i)e of
Kivrrs (Prevention of Pollution) Act stji. On appeal.

»WU - The offence of causing polluting matter to enter a river required some
,««inr an on the pan of the accused and not merely a passive looking on. The
*£**11 had come on to the appellant's land and passed from there into the river
** natural forces without any positive act by the appellant. It could not therefore
A uU that the appellant had caused the polluting matter to enter the river. Ac*
.ninety the appeal would be allowed and the conviction quashed (see p nl cf
**yjtand p U9d to/. postV
t.fiuffii Ltd v Woodward (397Xl i All ER 47$ applied

* etttai j Ross, t (tta*>4) All ER Rep aa
« toiuM a. ao Car aa material, u set out at p tr? c, poK
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IN THE HIGH OOURT OF JUSTICE No. CO/377/83
QUEEN'S BENCH DIVISION
(DIVISIONAL COURT)
Royal Courts of Justice,

Wednesday, 36th October, 1933

Before:
LORD JUSTICE WATKIKS
and

mr. justice mccullough

F.J.H. VROMHRVEIL LIMITED
-V_

YORKSHIRE WATS?. AUTHORITY
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MH. JUSTICE KcCULLOUGH: This is an appeal by way of case stated from a
decision of the justices Tor North Yorkshire, sitting at Ryedale,
on the 36th February, 198?. It is brought by F.J.H. Vrothwell United,
against whom three informations were laid by the Yorkshire Water
Authority. All three were found proved. The Company now appeals
against the convictions.

The offences were all committed between 25th August, 198l
and **th September, 1981. They all arose from the same act.

The first alleged that the company "did cause to enter a stream,
namely the Pickering Beck, poisonous, noxious or polluting
matter, contrary to Section 2 of the Rivers (Prevention of
Pollution) Act 1951.”

The second alleged that the Company "did cause to flow into waters
containing fish, namely the Pickering Beck, liquid matter to such aji
extent as to cause the waters to be poisonous or injurious to fish, contrary
fto Section 4 of the falcon and'Fresh Water Fisheries Act, 1975".

The third alleged that the Company "did empty into a drain communi-
cating with a public sewer chemical refuse, which was dangerous or the
<fuse of a nuisance, contrary to Section 27 of the Public Health Act 193&"*

So far as they are relevant to the appeal the justices' findings
of fact were as follows. 1 take these from paragraph 2 of the case.

"(a) On or about the 25th August, 1931 the defendant Company through

a Kr. D. Wright, a Director of the Company, discharged approximately

12 gallons of a chemical called Bidisin down a drain in the Company's
business premises at 37 Market Place, Pickering, (b) Ve accept that

Hr. Wright's perfectly natural expectation was that that liquid woculd travel
through the drain into the public sewer system and would ultimately reach
the public sewage works, (c) It was proved that in the case of the

defendant Company's premises and two other Adjoining properties their



pipes were not connected with the public sewers and instead travelled
directly through the existing pipes to an outlet into a stream known
as Pickering Beck. We are satisfied that this situation has existed
for approximately 50 years and no one has been found who was aware of
that fact. \e are satisfied that Mr. Vright was not aware of that.
For 50 years or so therefore all matter going into-the drain of the
defendant Company's premises and the two adjoining has proceeded
through the existing system until discharged under a bridge into the
stream known as Pickering Beck. (d) W are satisfies therefore that
this is the route which was taken by the chemical oidisin which Mr.
Wright discharged to the drain.

"(h) The source of the pollutant was eventually traced back
to the drain of the premises of the defendant Company and Hx. * z
was interviewed. Mr. Wright admitted that he had discharged a;-ou: Ic
gallons of Bidisin down what he believed was a foul drain. Although
not aDDreciating that the chemical wou.c enter the stream he agreed that
he expected it would reach the sewage plant and he agreed when questioned
that such material would destroy a biological treatment process, (i) Sidie
is a concentrated herbicide and it has known properties of being toxic to f
life.

"(1) We are satisfied that Kr. Wright was aware that his c:sc'r.*rrir..j
12 gallons of the herbicide Bidisin down the drain was very likely to have
a serious adverse effect upon the functioning of the public sewage s/sten
if and when it reached the works. He is a qualified chemist. In fact,
unknown to hia or anyone else, the herbicide, Bidisin was to t
another route also with serious results.”

I take charge three first. This alleged that the chemical
o'.ngerour. or the cnuse of a nuis.-mec. before the r;\rii>trntes the Cot:-ry
r.utnittcd th.it it h«ai not been proved th.it the chomical vac ri.-injtcr:*--.

;ind th.'it it i.'iri not Seen ;roved |I:;;:t ;i hnri
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designed to stabilise weak ground iIn order to provide a firm
fciiik. tiop. 1or cons “ruc tion works. There 1S no neec to 30
into Che det.ni of that process. It suffices to say that che
carrying out or che process results in rhe displace»iier.t of

a ~ubscant iai amount ot water heavily polluted with soil which
is in effect sturry. The slurry in the state in which it
er.crges frcr? che process will pollute any water course

J-nro  vmcii it 1iows. It was therefore necessary
for the slurry to be taken ir.to settling ponds or lagoons so
that the solid “rfaterial would gradually drop out and then Lhe
ijr.pol lutft-.1 water cculd be discharged into the Penning ter. Brook
v:hich ficv-3 alongside the sits.

The particular details of rhis vibro-flotation process cn the
si to were specified by the engineer to che Greater Mancheste
..t 11 z..l 1t J"E 5 iccf :d by ccuncil -2 :he j;irryir.f
out of this operation was a matter for a specialist contractor.
Thj* rain contractors themselves did not have the necessary
expertise to carry out this operation, so the council supplied
Melay Construction with a list of specialist contractors whom
they, the council, would approve .anJ from that list Me.lay seicctec
one called Bauer So; 1 Mechanics Foundstions Lir.ited. Bauer
were engaged as sub-contractcrs by McTay solely to carry out
the vibro~flotation process.

McTay, 1 think with the assistance of other sub-contractors
proceeded to excavate the necessary lagoon or settling tank,
but thereafter, according to the case as found by the magistrates
"the part of the site where the vibro-flotation process was
to be carried out WX under the day-to-day supervision of Sauer,

although ultimate control reposed iIn the respondent and the



was . syne way a cause of the flow of pollutants. and chat it
vIiJld be a of.5cion or tact and degree in every case. Tht
cnair. cr events resulting in the polluting of the stream vcs
not Initiated by the respondent, who took no active part in
:he process of vibro-flotation which was the operation rest:!Lin?
m the pollution. Accordingly we dismissed the inforrnation .
This subsection was the subject of a decision of the House (
m vhicn ail oificer of the predecessors of this same water author!t\
wrre the respondent. The case was Alphacell Ltd. v. Woodward
(iv?2) AC c-24. “However, the question at issue there was no:
a’* xT.e cs the question at issue here. la that case there
cniy one pcssible defendant, the ccmpany which had dischargel
luted matter fremr. its industrial process which hr.c found
25 viy into the River Irwell. The question at 1issue was i the -
1# *.0t particular circumstances or ttiac case the coviipa.w-
stilly of causing the discharge into che river.
The fact* quite shortly were that-Alphaceli -who- w« re- toper—
-ifturers produced from their processes a polluted e:: 1uint.
This went into settling tanks and resulting water after the
settling process in the ordinary way vas re-circulated back
into the production process and re-used. However, 1if the settl "
tank became overfull the discharge from 1t did flow into che
river. In order to prevent that happening Alphacell had 1iustallLc
punps in the settling tank which should have switched on when
the settling tanks reached a given level, but on the day in
question the pumps became choked with vegetable matter and did
r.ot operate and thus the discharge from the works went into
the settling tank, the level of the settling tank mounted ar.d

i: flowed over into the river. It was held at all stages that
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JUSTICE HENRY: This is Bn appeal by way of case stated
arising out of a trial on 2nd September, 19B8 in Sevenoaks
Magistrate®s Court of an information alleging that on
offence had been committed under the provisions of section
31(1) of the Control of Pollution Act 1974 by the
Respondent farmers, it being alleged that they at Stidolphs
Farm, Sevenoaks Weald, Kent had without lawful authority or
excuse caused polluting matter, pig effluent, to enter a
stream. Having heard that case, the Magistrates dismissed
the Information and as a result of that there has been an
appeal by way of case stated.

The section in question reads as follows:

..... a person shall be guilty of an offence if he
causes or knowingly permits

"(8) any poisonous, noxious or polluting matter to
enter any stream..... "

The offence alleged here is under the causing half of
that section. The section has been on the statute book 1in
its present form, namely "causes or knowingly permits”
since 1861 and It was still causing problems 110 years
later when the House of Lords decided the case of Alphacell
Limited v. Woodward. (1872) A.C., 824. In that case the
question for their Lordships was whether the offence of
causing polluted matter to enter a stream could be
committed by someone "who has no knowledge of the fact that
polluting matter Is entering the stream and has not been
negligent in any relevant respect.* The answer given by

their Lordships was, yes. provided he caused that entry.



Generally, of course, a person is not guilty of a
criminal offence unless he intends to bring about the
forbidden consequences or at least foresees that he might
bring them about. But that is not- the case- under this
statute, which provides for strict liability, that is to
say criminal liability which exceptionally may apply
independently of the accused®s knowledge or negligence. It
iIs not unusual to find strict liability imposed for
offences such as this where in Mr. Justice Wright"s classic
phrase in Shcrras v. De Rutzen (1895) 1 K.B. 918 at 922,
the offences "are not criminal in any real sense, but are
acts which in the public interest are prohibited under
penalty."” The public interest in having clean rivers needs
no emphasis from me. = Ll i eieeaaan - - - -

as Mr. Justice Bridge recognised in his dissenting
judgment in the Divisional Court in Alphacell, on the
majority"s view, which prevailed in the House of Lords, the
criminal liability "thus imposed was analogous to the strict
civil liability concerning the escape from land of harmful
material recognised by the courts in Rylands v. Fletcher
(1868) L.R. 3 HL, 330, an analogy which 1 have found useful
in considering this case. That case was decided seven
years after the first statutory use of the words "caused or
knowingly permitted” in context of the protection of rivers
from pollution in the Salmon Fisheries Act. 1861. But
strict liability was nothing new even then; nearly 300

years ago in Tenant v. Goldwin 1 Salk* 360, the court had
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3TWA V EXPRESS FOOD GROUPS LIMITED - QUEENS BENCH
DIVISIONAL COURT - 19 OCTOBER 1988

The Authority asked Shrewsbugy magistrates t state a case for the opinion
of the High Court following decisions by Shrewsbury Justices to dismiss
certain Informations.

The Authority had alleged that Express Foods Group Limited had committed
offences arising from discharges of trade effluent, which offences were
prosecuted under the provisions of section 32, Control of Pollution Act
1974. The Justices held that each discharge of trade effluent ancunted to
only one offence, however many consent conditions were broken.

The al was heard Lord Justice May and Mr Justice lan Kennedy. The
Iattggp%elivered the %dgement, as follg/vs: ey

This 1is an appeal by vva¥] of case stated by Severn Trent Water Authority
against a decision of Shrewsbury Justices on the 25 January 1988. The

pellants had laid a number informations a?alngt Express_Foods Group
Limited alleging breaches of the Control of Pollution Act 1974. Those
informations_fell into three 3roups. The first related t a discharge of
milk processing waste - a trade effluent - on the 14 %1987 at Minsterley.
The second related t a discharge on the 18 February at
Ruyton-XI-Towmns. The third related to a discharge on the 3rd March 1987 at
Ruyton-XI1-Towns.

Within each group, more than one Information was laid. There was one
information for each breach of condition inposed by the appellant. The
defendant pleaded guilty to one information in each group and contested the
others, on the basis that each discharge could only amount to one offence.
This view was accepted by the Justices, who dismissed the informations to
which not guilty plesas, had been entered.

Severn Trent Water Authority now appeals that decision, and the question to
be decided 1s whether the Justices were right that the discharge 1s the
offence or whether the breach of each consent condition Is the offence.

The appellants have expressed concern on two scores. Firstly, they claim
that the number of conditions broken Is a measure of the gravity of the
offence. | question that - only one condition might be exceeded, but to a
considerable extent. Secondly, the question of level of fine attached to
the offence. That 1s a matter for parliament and not the courts.

Section 32 provides that, *a person shall be guilty of an offence if he
causes or knowingly permits ... any trade effluent ... t be discharged ...
unless the discharge 1s made with the consent In pursuance of Section 34 of
this act of the Water Authority In whose area the discharge occurs ...m.

It Is comnon ground that the respondent had an appropriate consent, with
conditions regulating the Inpurity of the trade effluent.

This appeal concerns a slnple guestion of construction of the wording of the
statute.

The offence lies In discharging trade effluent unless the discharge is
within the consent. I would dismiss this appeal.

MC2ABN



counsel for the argument which was addressed to us, which

was very ably put. Thank you.
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DATED the !9th day of OCTOBER 1988

IN THE HIGH COURT OF JUSTICE

QUEENS BENCH DIVISION

DIVISIONAL COURT

BEFORE THE RIGHT HONOURABLE LORD JUSTICE MAY and

THE HONOURABLE MR JUSTICE IAN KENNEDY

BETWEEN SEVERN TRENT WATER AUTHORITY

Appellant
and
EXPRESS FOODS GROUP LIMITED

Respondent

UPON READING the Case stated herein by Mr D T Preece, Mr

T D Lee and Mrs J Dibble three of Her Majestys Justices of the

Peace for the County of Shropshire acting in and for the Petty

Sessional Division of Shrewsbury in respect of their adjudication as a

Magistrates Court sitting at Shrewsbury on the 25th day of January

198B upon the hearing of Informations preferred by the Appellant

against the Respondent

(@)

that on the 14th May, 1967 at Minsterley, Shrosphire, the
Respondent caused trade effluent namely milk processing waste
to be discharged into relevant waters namely, Minsterley Brook
otherwise than in compliance with a consent in pursuance of
Section >4 of Control of Pollution Act, 1974 to discharge trade
effluent namely milk proceesing waste into the said Minsterley
Brook in that whereas a variation of conditions dated the Third
day of February, 1976, by which It discharges specifies that

biological oxygen  demand shall not exceed 20
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ALPHACELL LIMITED
-V-
WOODWARO

(1972) 2 A.E.R. 475

IMPRESS (WORCESTER) LIMITED
-V-

REES

(1971) 2 A.E.R. &7

PRICE
-V-

CROMACK

(1975) 2 A.E.R. P.113

TRENT RIVER BOARD
-V-

WAROLE
(1957) (The Times)
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USEFUL TEXTBOOKS
1 Water Pollution Law by William Howarth - Published by Shaw 4 Sons

2 The Water Act 1989 by Richard Macro
3 The National Rivers Authority by Wi

it

- MAIN CASES

Remarks

Leading case on the subject, House of
Lords held that cau3|ng pollution was
an absolute offence and proof of
knowledge, intention or negligence
was not necessary.

A defendant does not "cause””an )
effluent to enter a stream if a third
party interferes with plant or

equipment. He can be charged with

knowingly permitting if he knew about
it and did nothing to stop the
pollution.

Confirmed the case of Alphacell -v-
Woodward above, in that causing
pollution requires some positive act
on behalf of the accused and not
merely a passive looking on. Thp cast
involved a contract between two
persons whereby effluent would be
allowed on land. o
N.B. Knowingly permitting should have
been used on the contractor
in control of the effluent.

The prosecution can prove pollution
gy bringing other evidence apart

rom formal samples. It should be
noted that evidence must be convincim
The case will be useful in fish kill
cases where it is clear what caused
the death of the fish.

Not essential for the prosecution

to prove that polluter knew that
effluent would reach the watercourse.
It is Important to prove that the
effluent came from the premises in
question.

- Published by Sweet * Maxwell
am Howarth - (U.C.W. Aberystwyth)
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POINTS rOR DISCUSSION

CFIUSLS OR KNOWINGLY PE.RMITS

Can someone who has no knowledge of the fact that polluting matter is
entering a stream and has not been negligent in any relevant respect, commit

an offence of causing polluted matter to enter a stream.

A.  Alphacell Ltd -v- Woodward - "Yes, provided he caused the entry".

Generally a person is not guilty of a criminal offence unless he
intends to bring about the forbidden consequences or at least forsees

that he might bring them about.

Under the 19fS Act the statute provides strict liability, that is to
say criminal liability which exceptionally may apply independently of

the accused®s knowledge or negligence.

Impress (Worcester) Ltd -v- Rees (1971)

IT vegetable matter which got into a settling tank and clogged the
pumps had been deliberately put there by a trespasser, that would have
been a nowus actus interveniens and would have broken the chain of
causation.

What then 1T vegetable matter entered the tank by the operation of

inanimate forces in circumstances which the defendants could not

reasonably have anticipated or prevented.

Alphacell
The subsection contemplates two things:-
Causing - which must involve some active operation or chain of operations

involving as the result the pollution of the stream.



m*f>

Knnwinnly permitting - which involves a failure to prevent pollution,

which failure, however, must be accompanied by knowledge.

Principles extracted from those decisions

1.

If defendant conducts some active operation involving the storage, use
or creation of material capable of polluting a river should it escape,
then If 1t does escape and pollute, the defendants are liable if they

caused that escape.
Causation - i1s to be decided in a commonsense way.

The defendants may be found to have caused that escape even though they
did not intend that escape and even though the escape happened

without their negligence Note Wrothwell.

It Is a defence to show that the cause of the escape was the intervening
act of a third party or Act of God (viz major) which are the novus actus
interveniens defences to strict liability referred to in Rylands and

Fletcher.

In deciding whether the intervening cause affords the defendents a

defence.

Adopted In Alphacell and Impress (Worcester) Ltd -v- Rees

On general principles of causation, the question is whether that intervening

cause was of so powerful a nature that the conduct of the defendants was

not a cause at all, but was merely part of the surrounding circunstances.

PEGRUM

1.

The immediate cause of the overflow was the blocked storm drain and the

flood of water from the blocked drain into the lagoon.

3



To convict - the pollution had to be caused by a positive act of the
respondents. Positive Acts - including active-operations or positive
acts of the defendants were the storage and re-use of the effluent

which resulted in the formations of the toxic sediment which polluted

the stream.

Act of Cod - ingress of rainwater?
An act of god is an operation of natural forces so unpredictable as to
excuse the defendants all liability for its consequences.

In Pegrum 1t was held not to be an act of God.

Was the blocked drain an act of God?

Phrase usually used to cover extreme climate conditions - can be used
to cover - equally unpredictable and unforseeable operation of animate
forces, such as the rat which gnawed a hole iIn the cistern Carstairs
-v- Taylor (1670).

In Pegrun there was no basis for such finding.

Defendants negligent In not inspecting the drain, or discovering the
overflow promptly or in not providing an adequate drain.
HELD

Negligance would be the (or at any rate a) cause of the pollution in

Pegrun case.
(1) Could the blocked drain be looked on as having been an intervening

event - breaking the chain of causation (absolving the defendants

from liability).
(i) Can this survive independently of the erroneous premise that it

was an act of God.
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In Pegrum 1t was held that the blocked drain was not a defence -the

recognised defences are :

(i) that the cause of the escape was an act of God or

(i1) the iIntervening act of a third party, ie. the "novus actus
interveniens"” defences to strict civil liability referred to in

Rylands -v- Fletcher.

PLGRUM

HELD (1) Prosecution had proved that the polluting of the stream was
caused by the defendants active operations in collecting and
dealing with polluting matter.

(@ That the overflow of liquid from the lagoon was not caused
by an act of God which would negate their liability under

Section 31(1)(a) of the Control of Pollution Act 1974.
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REPORT WRITING

There are three types of Reports that are essential when preparing your
evidence for a pollution prosecution.

1.
2.

b)

d

Contemporaneous Notes
Witness Statanent

Offence Report or Resume of Facts

Contemporaneous Notes

The making of contemporaneous notes are essential and they must be
made at the time of the offence, or as soon as practicable after the
incident (always within 24 hours).

N.B. If ycu produce the Note Book/Diary to refresh your memory in
Court ¥ou will gertalnlg be asked when you Irade the notes and if there
is a delay you will not be allowed to produce them.

The object of the pocket book/diary is to record first hand knowledge
of an iIncident, to provide a basis for the canpletian of statement and
report.

They must be ACCURATE and whilst neatness 1is important for
presentation purposes this should be sacrificed, if necessary, in the
cause of accuracy.

N.B. You cannot refer to Offence Reports or Statements in Court and
an accurate note produced to support your evidence always gives the
right inpression and image.

Contents of the Note Bock/Diary depend very much an the incident BUT
it is essential to record the following:

EXACT TIMES
HILL NAVES AND ADDRESSES OF DEFENDANTS) AND WITNESSES

PLACES VISITED - wraH TIMES RECORDED AGAINST e.g. examined slurry
lagocn at Dale Fform at 13.45 hours in the oanpany of John Herbet
Jones, Fam Manager for Dale Ffenn and Roger Williams, sampler enployed
by National Rivers Authority.

Any rrigruggimg which take place cn site, particularly if the offioer
has reason to believe that they are being held with a person or
pergpra who may be held responsible for the discharge e.g. this could
include not only the owner of the property but also a Contractor,
carrying out works cn the site which have resulted in the pollutant
discharging to a watercourse. Biis 1Is where the alternative charges
of “causingl or Rnowingly permitting are essential. Hie cwner could
be prosecuted for ‘“knowingly permittingl or the contractor for
"causing®, the polluting natter to enter the vaterccurse.



retails of any samples taken must also be recorded i.e. where taken,
the time and date , what type of sample, what, you did with the sample.

A OXRT CASE IS A STORY - EVERY LINK in the CHAIN has to be recorded
~"*Q9e HF you have delivered a sanple to the Lab. - plaoce in your note
book the times, who accepted the sample and what fonns were signed -
it is a "Blewl for Blew® account of everything to do with the incident

and the more accurate the record the more convincing you will beacme
in the Witness Bax.

IRje source of reference (e.g- pocket notebook) becomes liable to
inspection by the other party, If used. The Officer when giving
evidence, should always have his pocket notebook with him because the
advocate for the accused nay wish to see 1t. Although, technically,
he uculd not be entitled to this iIf the pocket notebook had not been
produced or if no subpoena had been issued In respect of rt. However,
it is unusual to refuse to produce the pocket notebook, except on good
grounds, when a direction should be sought fran the court before
acceding to the request.

CAUTIONING - This 1is an absolutely vital but often misunderstood
aspect of the investigation. The important point here 1is that
STAI'EJyEFTS VERBAL OR WRITTEN will NOT be alloned in evidence UNLESS a
CAUTION Ear been formally adninistered. Cases often rest an verbal
response at the time and iIn borderline cases if a defendant after
caution says ’1I knew 1 should have removed that pipe fran the lagoon
last week' 1t will assist greatly iIn presentation of the case.

You should do this at the time you are formally sampling or
interviewing the defendant generally. OCTOQF SENSE should be used and
there 1s no need to caution until you are satisfied that an offence
has taken place and iIf necessary why that offenoe-has taken place.
The precise wards of the caution are not necessary as long as you make
it clear that you will be raking a note of what he says and possibly
be using that iIn Court. A firm but fair approach should be adopted
but when 1t beoanes clear that serious consequfinops will follow fran
the investigation Yyou should “change the mood™ iInto a formal
cautioning stance. But of course, you may not have had the time to
caution and ANYTHING that is said should be recorded including “choioe
language”.

Hie motto should be if In doubt “caution*. This advice does not only
relate to the owner/occupier of the premises fran which the pollutant
has been discharged, but could indeed relate to a Plant Operator or
Contractor carrying out works cn the site which have resulted in the
pollution.

Statements

The PfoB Office by the Magistrates Courts (Advance Information) Rules
1985 S.1. No.601 have directed that after May 1985 all prosecuting
must in which can be tried by both the Magistrates and
Cromm Court (Section 107 Water Act 1989) (Section 4 of Salmon and
Freshwater Fisheries Act) inform a Defendant of his right to request
Hota-ilc of the prosecution evidence in ADVANCE of the case. The
prosecution have the right at the ngnent to provide a sunmary of the
facts or copies of statements. The prosecution make the choioe in sill
cases. It is likely that the Police will have a unified policy of

-2 .



providing Statements in all cases. Die socner we become accustooed to
preparing and providing the statements the easier 1t will beocme iIn
the future. Statements should be prepared in all cases and depending
on the merits of the case, the Legal Section will decide which form of
disclosure takes place. The preparation of statements will be an
aaguired scienoe but In general they are in the first singular
and should not refer to heresay evidence e.g. “John Jones telephoned
me and said that dead fish were seen iIn the river® - not admissible it
should be “Fran information received 1 left Bangor at 12 noon-”.
Statements made by the Defendant under caution, are not heresay
evidence, nor Indeed are statements made by another person in the
presence and hearing of the Defendant.

Offence Reports

The offenae report should briefly set out the details of the pollution
incident, the consequences and any remedial action taken. It should
provide background infonnatian as to Consents, Previous Convictions,
Remedial Works, Copies of Photographs, Plans, Sketches etc.

N.B. Plans

Basically, at least two drawings are normal ly required, namely a
1:50,000 scale nap showing the site of the pollution incident and the
watercourses involved and referring In turn to an “inset". The inset
should be a large scale drawing (1:2500 scale) showing the precise
location of the incident. Both drawings should have narked thereon
the location of the sanples taken - indicating both the official
laboratory number and the letter "A", *B", °C* etc for ease of
reference in Court. 6 Copies of each drawing will be eventually
required. In sane cases a third drawing will be required 1: 10 OOO
scale showing the most significant area, involved. . . .. ... _.

Photographs

All photographs taken at the incident must be made available for
inspection by the Defence, and 1t 1is essential that a copy of all
photographs are sent to the Legal Department with your Offence
Report. Should 1t be decided that a prosecution is the appropriate
course of action 6 copies of all photographs will be required,
suitably mounted and labelled on card or, If there are many
photographs, put iInto an albun. There should be an additional plan
Indicating where all the photographs were taken. Each photograph
should have i1ts own reference letter or number.

photographs axe essential to the case for the prosecution. They paint
the picture fTar better than any words and should be presented to the
Court in a professional manner.



SECTION Vi

SUMHSES



Sunncns(M.C. Act 1980, s.l: M.C. Rules 1981. r.98)

Bury St Edmunds Magistratesl

To the accused: John Clarke
of: Hessett House
Beytcn
Suffolk

Information has this day been laid by Alan Tetlow, Gwircrmental. Onager
of the National Rivers Authority, Anglian Region, KingFisher House,
Goldhay Way, Orton CGoldhay, Peterborough, who states that cn or about the
17th March 1990 you did knowingly permit trade effuent to be discharged
Txan your premises namely Rookery Farm, Drinkstone, into controlled waters
namely the River Sapistcn without the consent of the National Rivers
Authority contrary to Section 107(1)(c) of the Water Act 1989.

You are thereby sunmoned to appear on Wednesday the 12th September 1990 at
10.00 am before the Magistratesl Court sitting at Solihull to answer the
said information.

Dated this / day of 1990.

Justice of the Peace
(Justices Clerk)



Smnen*(M.C. Act 1980, S.I: M.c. Ruipg 1981, r.98)

Bury St Edmunds Magistratesl Ccmrt

To the accused: John Edgar Clarke

of: Hessett House
Beytcn
Suffolk

Information has this day been laid by Alan Tetlcw, Environmental Jtenager
of the National Rivers Authority, Anglian Region, KingfFisher House,
Goldhay Way, Orton Goldhay, Peterborough, who states that on or about the
17th March 1990 you did cause trade effuent to be discharged fran your
premises namely Rookery Eam, Drinkstone, into controlled waters namely
the River Sapistcn without the consent of the National Rivers Authority
contrary to Section 107(1)(©) of the Water Act 1989.

You are thereby sumnoned to appear on Wednesday the 12th September 1990 at
10.00 am before the Magistrates®™ Court sitting at Solihull to answer the
ca®H Informalra.

Justice of the Peace
(Justices Clerk)






Snmong(M.C. Act 1980, s.l: M.C. R»loc igsi. r.93)

Bury St Edmunds Magistrate*1 frun-

To the accused: John Clarke
of: Hessett House
Beyton
Suffolk

Infomation has this day been laid by Alan Ttetlov, Environmental ftfereger
of the National Rivers Authority, Anglian Region, Kingfisher House,
Goldhay Way, Orton Goldhay, Peterborough, who states that cn or about the
17th March 1990 you did knowingly pennit to flow into a water namely a
tributary of the River Sapiston at Drinkstcne in the County of Suffolk a
liquid or solid natter namely piggery effluent to such an extent as to
cause the said waters to be poisonous or injurious to fish or the spawning
grounds spawn or food of fish contrary to Section 4(1) of the Salmon and
Freshwater Fisheries Act 1975.

You are thereby swooned to arr*** 00 Wednesday the 12th September 1990 at
10.00 am before the Magistratesl Court sitting at Solihull to answer the
said information.

Dated tbis 1990.

Justice of the PBaoe
(Justices Cleric)



Smncns(M.C. Act 1980f s.1; M.C. Puiog 1981. r.96)

Bury St Edmunds Magistral 1pniT?

To the accused:  John Edgar Clarke

of: Hessett House

Beytai
Suffolk

Information has this day been laid by Alan Tetlow, Environmental Manager
of the National Rivers Authority, Anglian Region, KingFisher House,
Goldhay Way, Orton Goldhay, Peterborough, who states that an or about the
17th March 1990 you did cause to flow into a water namely a tributary of
the River Sapistcn at Drinkstcne in the County of Suffolk a liquid or
solid matter namely piggery effluent to such an extent as to cause the
said vaters to be poisonous or injurious to fish or the spawning grounds
spawn or food of fish contrary to Section 4(1) of the Salmon and
Ftesfrjater Fisheries Act 1975.

You are thereby sinmcned to appvir cn Wednesday the 12th September 1990 at

10.00 am before the Magistrates® Court sitting at Solihull to answer the
ctHH irvfrvmwt-irr\

Dated this 1990.

Justioe of the Peace
(Justices Clerk)
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STATEMENT OF WITNESS
(C.J Act 1967 S.9: M.C Act 1960 S.102: H.C. Rules, 1981. r70)

Statement of: lan Mears
Age of Witness: Over 21 Occupation of Witness: Water Quality Officer

Address: Anglian Water, N.R.A. Unit, District Office, Prickvillow
Road, Ely, Caobs. CB7 ATX.

Telephone Number: (Home) (Office) Ely (0353) 666660

This statement consisting of six pages each signed by ae, Is true to the best
of ay knowledge and belief and 1 make it knotting that, if it Is tendered In
evidence, | shall be liable to prosecution if 1 have wilfully stated in It
anything which 1 know to be false or do not believe to be true.

Dated the Twenty-fourth day of May 1989

Signed

My name is lan Hears and 1 am employed as a Water Quality Officer by the
Anglian Water N.R.A, unit at Prickwlllow Road, Ely. I am an Associate Member
of the Institution of Water and Environmental Manageaent, and have served in

Che water industry for about 18 years«

On Friday the 17th of March 1989 1 was at the Anglian Water NRA Unit office at
Prickwillow Road, Ely, when at about 0848 hours 1 received a telephone message
about a pollution incident from che NRA Unit"s Peterborough Control Room.

I drove my car Co the Broadgrass Green road bridge near Voolplt, Suffolk. That
bridge #1a identified as point 5 on Che map exhibit 2, hereinafter referred to
as map 1. The Broadgrass Green bridge spans Che river Saplston, which, is. also
known as che Black Bourn, about 8 kilometres upstream of Ixworch.

I arrived at che bridge ac about 0945 hours, and found che river Co be running
fast and ac a higher chan usual level. _About 3 metre* upstream (South) of the
bridge che main river, which approaches from che Souchwesc, is Joined by a
smaller tributary watercourse from che SouCh. The trlbucary Is abouc a meere
vide, and che sain river upacream of Che confluence is abouc 2i mecres wide.
The water iIn both che river and che tributary was turbid and sandy in
appearance. Jusc downstream of che confluence chere was a raft of what
appeared Co be fawn organic froch caught behind floating vegetaclon on che
Zascern edge of che river - that is, Che side on which Che crlbucary had joined

Che river.

Using a can-on-a-sclek sampling device | cook aamplea of che crlbucary and
river upacream of chelr confluence, ac polncs 3 to4 4 on map 1. For each polnc
1 Ffilled cvo bottles, eaeh marked vilch che time, Ilocation, and water

cemperacure uaing a wacer—resiscanc marker pen.



Fage 2
STATEMENT OF WITNESS

Continuation of statement of lan Hears

When my colleague Mr Kevin Rutterford arrived at the scene 1 said that 1 would
visit a large piggery upstream of Broadgrass Green bridge. I knew that that
piggery, known as Rookery Fan®, Voolplt Road, Drinkstone, Suffolk, was owned by
a Mr John Edgar Clarke* The piggery Is shown in the inset on Map 1, and in
aerial photographs on pages 20 and 21 of photographic album exhibit 3
hereinafter referred to as the album.

The piggery site is a very large one, shown by Ordnance Survey figures on che
inset Map 1 to be about 34 acres, and Includes several blocks of Ilargely
uncovered pig vyards and some large lagooned areas of mixed septic piggery
wastes and surface water* The tributary watercourse previously referred to
bounds part of the Eastern side of the site*

After telephoning the Ely NRA Unit office | drove to che Rookery Farm piggery
at about 1005 hours, and parked close to two bungalows on the site. 1 spoke to
a Mr Kenneth Baker, who 1 understood from previous visits to the site to be an
employee of Mr Clarke. It appeared that Mr Clarke was not at the piggery, so 1
telephoned Mr Clarke at his home from Rookery Farm* | told Mr Clarke Chat 1
was investigating a pollution incident, and wished to inspect his piggery
lagoons* Mr* Clarke raised no objection, and gave no indication that he was
aware of any problem at the site*

1 walked across the large site to the Northeastern lagoon system and found a
mechanical excavator at work at Che position marked on the plan shown on page 2
of the album* The excavator carried the logo *KT Smith Plant Hire”. The
driver* Mr Michael Thomas Smith* stated that he had been asked to repair a
breach in the lagoon bank, and was working his way along the edge of the lagooo
in order to do so* 1 walked past his machine and found a major breach In the
lagoon bank where the lagoon Is dose to the tributary of the River Sapiston
previously referred to* The breach consisted of a "gap about fifteen feet wide
and about six feet high la the lagoon embankment, iIn the position arrowed as
"breach” on the plan shown on page 2 of the albur®* The lagoon was at that time
almost completely empty, but tide marks of septic wastes on the lagoon banks,
and on dead trees contained within the lagoon, showed that prior to the breach
the lagoon had been almost fTull* 1 took a number of photographs in the
viclnlty of the breaeh using a email 126 camera, and prints of those
photographs are shown on pages 3 to 11 and page 13 of the album* The positions
from which the photographa were taken are shown on page 2 of the album*

The photograph on page 3 of the album shows the two shallow parts of the lagoon
parallel to the tributary watercourse. The tide mark to the right of the
photograph shows how close the lagoon bad come to overflowing the bank to the

stream at this point had the breach not occurred*

The photograph on page 4 shows part of the eamt shallow lagoon aectlon In the
foreground, and part of the main aectlon of lagoon in the centre* In the
distance the tide mark of aeptlc waatea on the main lagoon bank can be clearly

seen*



Page 3
STATEMENT OF WITNESS

Continuation of statement of lan Mears

The photograph on page 5 shows the excavator working its way along the top of
the lagoon bak.. It canh be seen that the top of the lagoon bak, (in the
foreground) Is not wide enough to take an excavator or bulldozer, and is
composed of loose soil and subsoil which has not been compressed or compacted*

The photographs on pages 6 and 7 are looking through the breach in the bank
from the outside of the lagoon. The small discharge through the breach at that
time can be seen in the foreground, and a tide mark of septic wastes can be
seen on the dead trees within the lagoon.

The photographs on pages 8 and 9 show the discharge from the lagoon down the
watercourse bank into the tributary watercourse at about 1030 hours. The
watercourse, which was about a metre wide at water level, can be seen clearly.
The surface soil and vegetation had been stripped away from the watercourse
bank in the vicinity of the breach, exposiag day substratum.

The photographs on pages 10 and 11, taken from the lagoon bank adjacent to the
breach, show part of the main lagoon. There is evidence of fresh erosion of

the bed of the lagoon in the vicinity of the breach*

After taking the photographs 1 walked back to my car to collect some sampling
equipment* At this point Mr Clarke arrived, and 1 told him what 1 had found on
site. We went to the Northeastern lagoon, and 1 took two more photographs,
prints of which are on pages 12 and 14 of the album.

The photograph on page 12 shows that a small line of freahly dug earth had been
placed across the breach,-and that effluent was® running "past that" on Its way to

discharge to the watercourse*

The photograph on page 14 shows that the excavator had almost reached the
breach location by about 1050 hours* la the foreground can be aeen not only the
tlde-mark of the lagoon®s contents dose to the top of the embankment, but alao
that the embankment Itself waa narrow at the top. The tributary watercourse
can be aeen on the left* On the exposed embankment cross-section facing the
camera can be aeen a horizontal line at about the same level as Mr Clarke*"s
knee. This Is consistent with the position of the top of the embankment as 1
remembered It from visits to the site In 1986* This indicates to me that the
height of the bank had been raised after | aade those visits.

I measured the breach to obtain the 15 feet by 6 feet dimensions given earlier
in this statement.

In the preaence of Mr Clarke | took a formal sample of the discharge down the
watercourse barV about 18 Inches above the stream™s water level at point 2 on
Map 1 at about 1055 hours using s can-on-a-stick aampling device and a plastic
Interla sample holder. The dlacharge flow at that tlae appeared to be less
than a litre per second, and consisted of blsck liquid smelling strongly of
piggery wastes* Upstream of the dlacharge the tributary was of a fawn turbid

appearance.

Signed

/7



Page 4
STATEMENT OF WITNESS

Continuation of statement of lan Hears

Mr Clarke and 1 walked around the rest of the lagoon enbankaent. Staining on
the top of the eabankaent beyond the breach shoved that the lagoon had started
to flow over the top of the bank at that point prior to the breach occurring.

Mr Clarke said that the breach discharge had been accidental* and asked ay
opinion of the voluae that had been discharged. 1 said that 1 thought at least
a alllion gallons had been discharged. Mr Clarke said that he thought only two
or three thousand gallons had gone. Using a retractable tape oeasure 1
measured the drop in liquid level towards the Northwestern corner of the
Northeastern lagoon, and found It to have been between four feet two Inches and

four feet fTive iInches at this point.

When we reached the Northwestern lagoon 1 found it to be brio-full, and
overflowing Into the Northeastern lagoon*

I pointed out to Mr Clarke that having taken the formal saaple of his discharge
I would need to divide the saaple Into three parts and have one part analysed.
I walked back to ay car in order to do that division, and on the way Mr Clarke
collected his car, which was parked near the Northeastern lagoon.

1 wrote out an official notification/receipt tleket labelled IM/89/4 (exhibit
4) and labelled three bottles using a water-resistant aarker pen. Each bottle
was also aarked '‘Discharge froa Rookery Para piggery, Voolplt Road, Orinkstone,

LC 1055 on 17.3.89, IM".

1 there and then divided the saaple iInto three parts and sealed each bottle
with foil, wire, end lead seals. 1 Invited Mr Clarke to choose one bottle to
retain, but he refused. 1 therefore picked out one bottle end placed it in

front of hla (one of the two reaalalag bottles is exhibit 5). 1 invited
Mr Clarke to sign a receipt for his bottle, but he refused. 1 therefore gsve

hla an unsigned copy of the notification/receipt ticket.

I then cautioned Mr Clarke that 1 believed an offence had been coaaltted and
that anything he said aight be used in evidence. 1 asked hie whether there was
anything he wished to say. He replied that it had been an accidental
discharge, and that as soon as It had been discovered work had been put in hand

to rectify the problem.

1 arranged to have a subsequent meeting with Mr Clarke t discuss his effluent
disposal probleas. 1 pat the two remaining formal eaaple bottles in ay car and
laft the site at about 1155 hours.

After telephoning the Ely NRA Unit offlee 1 drove to point 1 on Map 1 and took
a saaple of the tributary waterconrse upstream of Mr Clarke"s site at about
1210 hours. The watereouree is very small at this point, aad did not have a
polluted appearance or a strong odour. X took the samples directly into two

Signed



Page 5
STATEMENT OF WITNESS

Continuation of Statement of lan Hears

bottles from the watercourse,and marked the bottles with the time, location,
and water temperature.

I telephoned the Ely NRA Unit office again at about 1230 hours, and told
Janes Raison, Ely District Quality Officer, of the situation at the piggery.

1 took all 8 bottles relating to the 4 samples 1 had taken to the NRA Unit
laboratory at Aqua Rouse, London Road, Peterborough, where 1 filled In a sample
record (WEB) form using the details written on the bottles, and handed the
bottles and form to David Welsh, Assistant Chemist, at about 1445 hours.

On Monday the 20th of March 1989, Mr Clarke rang me at Ely to ask what the
effects of the discharge had been* 1 told him that the effects appeared to be
both severe and widespread.

On Tuesday the 21st of March 1989, 1 accompanied James Raison to a prearranged
site meeting at Rookery Farm, Hoolpit Road, Drinkstone, Suffolk. We arrived at
about 1400 hours and after a short time found Mr Clarke near the site’s
Northwestern lagoon (shown on the inset on Map 1). Mr Halson cautioned Mr
Clarke, and discussed several matters with him* Mr Halson asked Mr Clarke for
his view on the responsibility for the lagoon breaeh and discharge on March the
17th, and Mr Clarke replied that the responsibility was his Mr Clarke®s)
although he was not responsible for the rain which he claimed fell prior to the

breach occurring.

I .pointed out that, pollution prevention. work In__the vicinity of the
Northwestern lagoon requested in my letters dated January the 22nd, 1986, and
June the 3rd, 1986, had clearly not been carried out* Those letters are marked
exhibit 6. Speciftically the letters referred to strengthening and widening
lagoon banka, Tilling In a small pit at the foot of one bank, emptying a
lagoon built outside the main embankment, and not allowing the effluent level
within the lagoons to come within 5 feet of the tops of any of the lagoonsl

banka*

All three of ua walked around the outer perimeter of the site’s lagoon
network. It was apparent that apart from the lagoon which had discharged its
contents on March the 17th all the lagoons were full almost to the brim* The
Northeastern lagoon was noted to have an outer embankment which was in places
fo narrow at the top that It was necessary to walk In single file. 1 pointed
out to Mr Clarke that the liquid level iIn that lagoon had, prior to the breach,
been much higher than the recommended marlaum In my latter dated January the
22nd 1986, and that the banks failed to comply with my recommendation that they
"should be wide enough on top to carry a bulldoaer, and such wider at the
bottom than the top** both intended to provide aa adequate degree of structural

stability to the banks*



Page 6
STATEMENT OF WITNESS

Continuation of statement of lan Mears

When we arrived at the point where the March the 17th discharge had occurred |1
observed that the breach had been filled in with soil and subsoil but that no
attempt had been nade to compress or compact the infill material. I pointed
out to Mr Clarice that unless the infill was properly compacted it was likely
that the breach would reopen as soon as a significant quantity of effluent had

built up behind It.

Mr Clarke showed us a newly constructed raised embankment near the Southeastern
corner of the site and expressed the view that iIf It had not been for recent
vet weather the new embankment might possibly have extended as far as the
breach location prior to March the 17th.

I walked along the tributary watercourse bed in the vicinity of the
Northeastern and Southeastern lagoons to check for possible contaminated

seepages. | saw no such seepages.

After dlseusslon of Mr Clarke"s own proposals for partial treatment of his
lagooned wastes 1 left the site with Mr Halson.

Since March the 17th, 1989, 1 have inspected a number of other piggery units in
the River Sapiston subcatchment, and | as able to confirm that on those visits
I did not see snything to suggest thst the pollution of the River Sapiston
dealt vith by Anglian Water on March the 17th had originated from any of those

other piggeries.

This statement consisting of six pages esch signed by me Is true to the best of
my knowledge end belief and 1 make It knotting that, if It Is tendered in
evidence, 1 shall be liable to proseeutlon if 1 have wilfully stated in it
anything which 1 know to be false or do not believe to be true.

Signed ... ee<Signature VItnessed



STATEMENT OF WITNESS
(C.J Act 1967 S.9: M.C. Act 1980 S.102, H.C. Rules, 1981 r.70)

STATEMENT OF lan Nears
AGE OF WITNESS: Over 21
OCCUPATION Water Quality OFFicer
ADDRESS Anglian Water
NRA Unit
Prickvillov Road
Ely

CambB CB7 4TX

I refer to my statement dated the 24th May 1989 consisting of 6 pages, and in
particular to page 5 paragraph 3 vhere 1 make reference to a WEB registration
document. I now produce the original of that document aarked exhibit number

This statement, consisting of one page signed by me, is true to the best of my
knowledge and belief, and 1 make 1t knowing that, If it is tendered in
evidence, 1 shall be liable to prosecution if I have wilfully stated iIn it
anything which 1 know to be false or do not believe to be true.

Dated twelfth day of June 1989.

Signed
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STATEMENT OF WITNESS

(CRIMINAL JUSTICE ACT 1967 s. 9; M.C. Act, 1980, s. 12; M.C. Rules, 1981, r.70)

Statement of :DEREK PETER WINTER

Age of Witness :OVER 21

Occupation of Witness :DRIVER

Address of Witness :131 PASTON LANE, PETERBOROUGH

At the material time 1 was employed as a driver by Hereward Freight Limited.

During the night of 17th - 18th March 1989 1 collected the sample bottle crates
from the refrigerator at Anglian Water Authority"s Ely Office and delivered them
to the Authority"s laboratory at Aqua House, Peterborough.

This statement, consisting of one page signed by me is true to the best of my
knowledge and belief and 1 make it knowing that, if it is tendered in evidence, |
shall be liable to prosecution if 1 have wilfully stated in it anything which 1
know to be false or do not believe to be true.

1989. Signed



CHEMISTS



STAIKMEH1 OF WITHKSS

(CRIMINAL JUSTICE ACT 1967 s. 9; M.C. Act, 1980, 8. 102; M.C. Rules, 1981 tr.70)

STATEMENT of DAVID WELSH
Age of Witness
Occupation of Witness ASSISTANT CHEMIST

Address of Witness 57 WEST STREET, OUNDLE, PETERBOROUGH, PE8 4EJ

I have been employed by Anglian Water Authority since April 1974.

On 18 March 1989 at 0835 hrs. 27 sample bottles and 1 page of sample registration
documents (WEB forms) were taken by me from the Ely courier crates at the
Authority™s laboratory at Peterborough.

The bottles and registration documents were given the sample numbers 3043 to 3052
inclusive.

Samples numbered 3043-3045, 3047-3049 and 3051 had three bottles, one for general
analysis, another for dissolved oxygen analysis and the third for metal analysis.
Samples numbered 3046, 3050 and 3052 had two bottles, one for general analysis
and one for dissolved oxygen analysis.

This statement, consisting of 1 page signed by me is true to the best of my
knowledge end belief and I make It knowing that,- I~ it is"tendered™in evidence, |1
shall be liable to prosecution If 1 have wilfully stated in it anything which 1
know to be false or do not believe to be true.

Dated this 3rd day of April 1989 Signed



STATEMENT OF WITBESS

(CRIMINAL JUSTICE ACT 1967 s. 9; M.C. Act, 1980, s. 102; M.C. Rules, 1981, r.70)

STATEMENT of MICHAEL THOMAS HEALY

Age of Witness 30

Occupation of Witness SENIOR ASSISTANT CHEMIST

Address of Witness 33 HAYES WALK, ELTON, PETERBOROUGH

CAMBS. PE8 6RY

I an a Chartered Chemist and member of the Royal Society of Chemistry and have
been employed as a Senior Assistant Chemist by Anglian Water Authority since
November 1988.

On 18th March 1989 at 1710 hrs. 34 sample bottles and 2 pages of sample
registration documents (WEB forms) were handed to me by one of the Authority"s
Water Officers, KEVIN RUTTERPORD at the Authority®s laboratory at Peterborough.
The bottles and reglatration documents vere given the sample numbers 3071 to 3083
inclusive. Samples numbered 3071-3078 had three bottles, one for general
analysis, another for dissolved oxygen analysis and the third for metal analysis.
Samples numbered 3079-3083 had two bottles, one for general analysis and the
aecond for dissolved oxygen analysis.

The samples were then analysed at the laboratory either by myself or under my
supervision by members of my staff namely:

E. Young G. Horton V. MaxField
S. Hopper A. Young S. Kltchenman
P. Jowett

The results of the analysis carried out on the said sample numbers 3071 to

3083 Inclusive were together with the corresponding information from the sample
registration documents (WEB Tforms) comprising the date, time, location and
temperature of each saaple were duly recorded on the Authority®"s computer. Thl6
statement, consisting of one page signed by ae is true to the best of my
knowledge aad belief and 1 make it knowing that, If it la tendered In evidence, 1
shall be liable to prosecution If I have wilfully stated In It anything which 1
know to be falae or do aot believe to be true.

Dated this 3rd day of April 1989

Signed

/7



STATEMENT OF WITNESS

(CRIMINAL JUSTICE ACT 1967 s. 9; M.C. Act, 1980, s. 102; M.C. Rules, 1981, r.70)

STATEMENT of Eileen Young

Age (and date of birth) 38 (27.9.50) Occupation  Assistant Chemist
Address 46 Catenby Anglian Water Authority
Werrlington NRA Unit. Peterborough .

Peterborough PE46JU

This statement (consisting of 1 page signed by me) is true to the best of oy
knowledge and belief and 1 make @t knowing that, If it Is tendered in evidence,
I shall be liable to prosecution ITf 1 have wilfully stated in it anything which
1 know to be false or do not believe to be true.

Dated the 10th day of April 1989 Signed

1 have been employed by the Anglian Water Authority aince June 1979.
Between 17th March 1989 and 22nd March 1989 using a routine laboratory
technique, 1 examined or assisted In the examination of a quantity of Anglian
Water Authority, NRA Unit, samples numbered: 3029 to 3032 Inclusive.

For:- BOD (ATU)

The results of the analysis which 1 carried out were passed to Tim White, Senior
Chemist*

Dated the 1Q*Hday of Apol 189 Signed £
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POLICE AND CRIMINAL EVIDEHGF; ACT 1984
SECTION, 69 4 SCHEDULE 3 PARTS 11 t 111
EVIDENCE FROM COMPUTER RECORDS

ROBERT DOUGLAS HEATH of 82 Elat Road, Folksvorth, Peterborough hereby certify

follows

I am employed by the Anglian Water Authority"s NRA Unit as the Senior
Chemist (Data) of its Aqua House Laboratory, Peterborough, which is a

position which I have held since August 1968.

1 refer to the document annexed hereto, comprising 32 pages of sample
results plus one index page and two preliminary pages making a total of

35 pages altogether and marked Exhibit *1* (‘the document’).

The document is a computer print-out of the analytical result obtained
in Anglian Water Authority®"s Laboratory.,- at Peterborough ~of~the"Samples
taken in relation to an alleged pollution of a tributary of the Sapiston

River on or about the 17th - 19th March 1989.

The stateawnt contained in the document comprises (@) the information
taken from the Sample Bottles (i.e. Sample Date, Sample Time, Sampled
By, and Comments) and (b) the respective Laboratory No. (Sample Number)

allocated to the Sample and the Analysis results relating thereto.

The information referred to in paragraph (4 @ and (b) above was
supplied to a Computer in March - April 1989 and the document 1is the
first complete print out of the analysis results relating to the said

samples.



10.

11.

The document w«« produced at the time 1In accordance with the

Laboratory®s normal procedures for the recording of Analytical Results.

The Computer in question vai t Honeywell DPS-870.

There are no reasonable grounds for believing that the Statement
contained in the document is i#naccurate because of improper, use of the

computer.

At all material times the computer vas opersting properly, or if not,
that any respect in which it was not operating properly or was out of
operation was not such as to affect the production of the document or

the accuracy of its contents.

So far as the results of Samples analysed at the Laboratory are
concerned. 1 am the person with over-all responsibility for the
operation of the computer and iIn particular, the. verification -of- the-

recording therein of such results.

This Certificate is correct to the best of my knowledge and belief.
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STATEMENT OF WITNESS
Criminal Justice Act 1967 S.S 9; H.C. f€t 1980. S.102; H.C Rules 1981 r.7Q

STATEMENT OF: Paul WIlkanowskl
ACE:  Over 2 Occupation: Senior Fisheries Assistant

Address: Anglian Water, NRA Unit
Broaholae Lane, Brampton
Huntingdon, Cambridgeshire. PE18 8NE

My name Is Paul Wilkanowski and I an employed by Anglian Water, NRA Unit as
Senior Fisheries Assistant. 1 have worked for Anglian Water for over eleven
years, including six years iIn the Fisheries Department.

On Friday the 17th of March 1989 1 arrived at Anglian Water, NRA Unit offices
<t Bromholme Lane, Brampton at approximately 0830hrs* Following a report of a
possible pollution incident, 1 immediately mobilised a team of eight including
myself to investigate.

Ve met at a point slightly downstream from Folnt 5 on the large scale map
marked exhibit 2 (and hereinafter referred to as Map 1 or Map 2 as the case
maybe). - At this point 1 observed that the River Sipiston was dark brown in

colour and had a strong smell of piggery waste* From ~my~ observations |1
concluded that we were dealing with a major pollution with a potentially high

fish mortality.

I drove further downstream to Investigate between Folnt 9, Map 2 and Point 13,
Map 2 At the First four points the river vaa again dark brown in colour with
the smell of piggery waste, but no dead or distressed fish were seen*

Signed

22



On ny arrival at Point 13 1 could see between 20 and 30 dead fish In the reeds
close to the river bank and distressed fish floating down froa the lapounded
"Broad* section of the River Saplston In front of Euston Hall.

At approximately 1200hrs 1 rang John Adaas at the Brampton Office to advise him
of the present situation and asked for further equipment. On arrival back at
Point 5 1 directed the whole Fisheries Teaa to Point 13 to rescue as ©any TFish

as possible.

1 then left to investigate the Little Ouse River. Ac Folnt 15, Map 2, It was
obvious to ae that the pollution had already come through, because the piggery
saell and brovn colour was still apparent. On close 1inspection at the
confluence of the Little Ouse and River Thet, just downstream of Point 15 on
Hap 2, the dark, turbid Little Ouse water could be seen mixing with the clearer
water of the River Thet.

At approximately 1530hrs 1 arrived back at Point 13 and was directed by John
Adaas, with the rest of the team to Investigate the Little Ouse River upstream
of Point 16, Map 2, where after a short inspection | found less than ten dead
fish* A further investigation was made at Point 17, Hap 2, where 1 found large
nuabers of distressed TfTish. 1 counted approximately 50 Tish predominately
Roach although the dark water colour made the determination of species

difficult*

Finally at 1730hrs 1 aet with other aeabers of the Fisheries Teaa at point 18,
Map 2 where our investigations for that day were suspended.

On Tuesday the 21 March 1989 1 spent the whole working day at Point 13,
collecting dead fish froa a 600 aetre section of the River Saplston in front of
Euston Hall* In ay diary for that day | noted .that, we-col lected-approximately*
300-400 dead fiah coaprislng of Roach, Coaaon Breaa, Chub, Pike and Perch*

On Wednesday the 22nd of March 1989 an investigation by ayself of the Little
Ouse River between Point 18, Map 2 and Point 21, Map 2, did not reveal any dead

fish at the four sites inspected*

On Thursday the 23rd of March 1989 a further aeareh by nyaelf at Point 13
revealed that few dead fish reaained, and at the end of the day it was decided
to suspend the collection of dead fish*

Signed



I\
. K

Between Wednesday the 29th of Harch 1989 end Wednesday the 1?th of May 1989 |1
participated In a Fisheries Survey of the. Rivers Sapiston and Little Ouse> I
was responsible for recording catch data for the following sites which are

shown on the Fisheries Survey map marked exhibit 8:

110
111
112

The results of that survey are shown on the tables attached to the second
statement of John Adams and are marked exhibit 9.

This statement (consisting of three pages signed by me) is true to the best of
my knowledge and belief and 1 make it knowing that, If It iIs tendered In
evidence, 1 shall be liable to prosecution if 1 have wilfully stated In it
anything which 1 know to be false or do not believe to be true.

Signed



STATEMENT OF WITNESS

(C.J Act 1967 S.9: M.C, Act 1980 S.102, M.C. Rules, 1981 r.70)

STATEMENT OF: Cordon Howes
ACE OF WITNESS: 18
OCCUPATION: Temporary Fisheries Assistant

ADDRESS: Anglian Water NRA Unit
Broaholme Lane, Brampton
Huntingdon, Cambridgeshire PE18 8\E

My Name is Gordon Howes and since the 3rd of January 1989 | have been employed
by Anglian Water as a Temporary Fisheries Assistant.

1 have gained experience iIn Fisheries with the Aaey Roadstone Corporation and
also as a Temporary Fisheries Assistant wich Anglian Water NRA Unit, Braapton,
during the period May to Deceaber 1988.

Between Wednesday the 29th of March 1989 and Wednesday the 17th of May 1989 |1
participated iIn a fisheries survey of the rivers Sapiston and the Little Ouse.
I was responsible for recording catch data for the following sites, which are

shown on the Fisheries Survey Map marked exhibit 8: 101
102

103

The results of that survey art showmn on the tables attached to the second
atateaent of John Adaas and are aarked exhibit 9.

This statement conslselag of one page signed by me, iIs true to the best of ay
knowledge and belief, and 1 make it knowing that, If it la tendered iIn
evidence, 1 shall be liable to prosecution If 1 have wilfully atated in it
anything which 1 know to be false or do not believe to be true*

1989

ot
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CRIMINAL JUSTICE ACT 1967 SECTION 9

STATEMENT OF: Grahan Thomas Fitzgerald
AGE OF WITNESS: Over 21
OCCUPATION OF WITNESS: Assistant Biologist

ADDRESS OF WITNESS: Anglian Water Authority
Broaholme Lane
Braapton
Huntingdon
Caaba
PE16 6NE

1 ao an Assistant Biologist for the N.R.A Unit (Central Area) based at Milton,
Cambridge. I hold an Honours degree in Applied Biology and 1 have been
employed by Anglian Water for three years. On Tuesday 28 March 1989 1 received
instructions to carry out a biological survey of the R Sapiston system iIn order
to determine whether or not the invertebrate fauna of the river had been
affected by a recent pollution incident* 1 earrled out this survey on the 28,
29 and 30 March 1989. Sixteen sites were sampled*

These sites are marked as letters A-P on the large scale map (marked exhibit No
2) but hereafter referred to as Map 1 or Map 2 as the case may be and for
convenience plotted on a diagrammatic map attached to my evidence marked Fig
CTFI* The site locations are listed in Table GTF1 (attached)*

At each site a kick, sweep and search sample vas taken using a standard pond
mot, ao that a representative invertebrate fauna was obtained* These were
examined in the field where the invertebrates were identified and abundance

estimates were carried out*

From these data a biological index was calculated - the Biological Monitoring
Vorking Party score (BWP acore) (Reference: Cheater* IK (1980) Biological
Monitoring Vorking Party* The 1978 national testing exercise. Department of
the Environment, Vater Data Unit Technical Memorandum* 19:1-37). This 1s a
national scoring system used by all Vater Authorities to indicate water quality

from biological data* In this system types of invertebrates are assigned a
ecore, from 1*10, depending on their tolerance to organic pollution. Animals
which prefer polluted conditions are asslgnad low seores (eg: Oligochaeta

worma acore 1, Chironomid midge larvae score 2) whilst animals which prefer
clean water are assigned high scores (eg: cased Caddis larvae acore 10). The
BMWP score for a site la derived by aommlng the aeoraa of all the types of
invertebrates found at a given alto. BMWP acores can be banded to give broad
indications of water quality and these are ahown In tha boxed table in figure

GIF 1.



The vresults of the biological survey shoved thsc a pollutant had severely
damaged the invertebrate fauna of both the tributary of the R.Saplston that
flows past Rookery Farm and large parts of the Saplstoa River itself. However
there were no apparent effects on the Invertebrate fauna of the Little Ouse,
following its confluence with the Saplston River.

In the trilbutsry referred to esrller many dead Invertebrates were found at site
Mb> Only a few Ulive invertebrates were fTound of which only the pollution
preferent Chironomids (aldge larvae) were at all abundant. A BMW? score of 18
was recorded, which Is indlcstive of poor water quality.

In the River Saplston immediately upstream from the tributary referred to
earlier at site A a varied and abundant fauna was recorded with s BMWP score of
80. This 1is indicative of good quality water. Immediately downstream from the
tributary referred to earlier at site B there was a great deterioration in the
fauna. Numbers of dead invertebrates were found and the fauna was dominated by
those types which prefer or can tolerate organic pollution. A BWP score of 55
was recorded which is a poor result compared to site A, only 20m upstream. A
similar result was recorded iIn the R.Saplston at site C, 5 kms downstresm. At
site D, 10 kms downstream there was further deterioration iIn the invertebrate
fauna* A BWWP score of only 34 was recorded) which it indicative of poor water
quality* Upstream of the confluence with the Little Ouse, sites C and F
recorded BMW? scores of 90 and 86 respectively which although classified as
""good™ were nevertheless poor compared to the sites downstream on the Little

Ouse*

The Little Ouse itself showed a diverse and abundant invertebrate fauna with
the exception of site K where the fauna was limited because of very poor
habitat for invertebrates* BMWP scores froa the 6 -altos (G,H# f1,Kr) sampled
recorded an average of 103 which is indicative of very good water quality.

This statement (comprising of two pages plus the table and Tfigure previously
mentioned which 1 have signed) is true to the best of ay knowledge and belief
end 1 makm It knowing that if it is tendered iIn evidence 1 shall be liable to
prosecution it 1 have wilfully atated iIn it anything which I know to be falae

or do not believe to be true*

Bated this d*T 19 % “I



28 March 1989

(1)

Site No

Eo0wm>

29 March

Site No*

ZrCe=ouo0om

F

(2) (3)
Name NCR  (approx)
River Sapiston D/S of Tributary TL 966 630
River Sapiston D/S of Tributary TL 967 632
River Sapiston at Bull Bridge Nr Stovlangloft TL 948679
River Sapiston A1088 Road Br Ixvorth TL 927 712
Tributary, PTC River Sapiston TL 967 630

1989
Name

River Sapiston, Thorpe Road, Bardwell
River Sapiston A1088 R/B Euston
Little Ouse, Nuns Bridge - Theeford
Little Ouse, Abbey Heath - Thetford
Little Ouse, Santon Downham
Little Ouse, A1065 R/B Brandon
Little Ouse, Brandon Creek
Little Ouse,-PTC Sapiston, A1088

R/B Nr Euston
River Great Ouse Ten Mile Bank

30 March 1989

Site No

0

X

Name

River That, PTC Litte Ouse, Nuns Br

Thetford
Little Ouse, Wilton Bridge Hr Hockwold

NCR (approx)

TL
TL
TL
TL
TL
TL
TL

TL
TL

NCR (approx)
TL 875 826

TL 724 866

938
896
875
851
818
783
607

893
604

737
789
824
844
878
869
917

802
970

TABLE GTF 1

BMW? score

(4)

80
45

18

90
86
146
98
106
102
102

109
91

108
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STATEMENT 0? WITNESS

(C*J. Act 1967 S.9: H.C, Act 1980 S.102, K.C. Rules, 1981 R.70)

STATEMENT OF: Alexander Vlidysliv Akielan

ACS 0? WITNESS: Over 21 yrs

OCCUPATION O7 WITNESS: Teehnlclen (Automatic Veter Quality Monitoring)
ADDRESS 07 WITNESS: Anglian Veter Authority, N.R.A. Unit,

Broaholme Lene, Brampton, Huntingdon, PE18 8NE

At ell material times | ves in the employment of Anglian Veter (NRA Unit). As
pert of my duties, 1 an required to visit on e regular basis the water quality
monitoring station on the Little Ouse at Hockwold (NCR TL 732 870), for the
purposes of :

(1 Cheeking and testing the Instruaentation situated at the site used
for the purposes of aeasurlng the vater quality in the river Little
Ouse. | cheek and test the instrumentation by calibrating it against
prepared standard solutions* 1 also clean all the relevent probes
and Sensors*

(2) For inserting, removing and replacing at four weekly Intervals the
vater quality data recorder chart*

1 refer to a chart which 1 have marked exhibit No* 7 being the chart which 1
reaoved from the said site during sy visit on or about the 21 March 1989, in
respect of the water quality data during the preceedlng four weeks* 1 an able
to confirm that to the best of my knowledge information and belief, the said
Instrumentation was working correctly on 21 March 1989*

This statement (consisting of one page signed by me) is true to the best of sy
knowledge and belief and I make It knowing that, if It la tendered iIn evidence
I shall be liable to proaeeution it 1 have wilfully stated In It anything which
1 know to be false or do not believe to be true*

Dated Chi. 12 _*» <»T of 1989



PHOTOCRAPHER



STATBHEW OF WIBBSS
(OIXKXHAL JUSTICE ACT 1967x s.9: N.C. Act 1980, s.102* M.C. Roles 1981 r.70)

State— nt of Simon Jeray Ball
Age of Witness 49
Occupation of Witness Freelance Aerial Photographer

trading aa “ASPECTS of Carbridge*
I have also been in the permanent ewployaent of
Anglian Water since September 1976.

Address of Witness it Road™ Carbridge. CBl 4FT

On 30 March 1989 I undertook an aerial photographic aasignment to the order of
J.G. Hallson, District Quality Officer, Anglian Water, Ely. The assignment was
to take an aerial photograph of the piggery at Rookery Farm, Woolpit Road,

Drinkstone, at NGR TL 965 623. 1 took a photograph of the site. My photograph
(reference A68/26) appears at page 20 of an album of photographs marked Exhibit

This statement, consisting of one page signed by me, is true to the best of my
knowledge and belief, and 1 make it knowing that# If it is tendered in evidence
Z shall be liable to prosecution if 1 have wilfully stated in It anything which
I know to be false or do not believe to be true.

Dated this 1989



PRINCIPAL QUALITY CONTROL OFFICER



STATEMENT OF WITNESS

Criminal Justice Act 1967 S.9; M.C. Act 1980. S. 102: M.C. Rules 1981 r.70)

STATEMENT OF ALAN D.BARNDEN _
ACE OVER 21 Occupation: PRINCIPAL QUALITY CONTROL OFFICER
Address: 5 THRAPSTON ROAD ANGLIAN WATER AUTHORITY

SPALDWICK NRA UNIT

HUNT INGDON PETERBOROUGH

CAMBS

This statement (consistins of 1 page signed by me) Is true to the best of my
knowledge and belief and I make It knowing that, if it is tendered in evidence.
I shall be liable to prosecution if 1 have wilfully stated in it anythine which
I know to be false or do not believe to be true.

Dated the fjn day of 198 2  Signed
cT

I an a Master of Art and a Master of Science* 1 have been employed by the
Anglian Water Authority since August 1978.

I am the person with overall responsibility for dealing with applications for
and the granting of consent +to discharge under Section 34 of the Control of
Pollution Act 1974 and for aalntalnlng the registers of applications for
consent and the consents given In accordance with Section 41 of the Act*

I have checked the Public Registers maintained by the Authority under Section
41 of the said Act* There is no record of any application being received from
nor consent being granted to John Edgar Clarke* Resaett House, Beyton,
Bury-St-Cdsunds, Suffolk or any other person for a discharge of trade effluent
from Rookery Farm, Drinkstone, Bury-St-Edaunds to a tributary of the Sapiston
River at Grid Reference: TL 965 625 or at any other point*

Signed
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STATEMENT OF WTTWPgC
Criminal Justice Act 1967 S.S. 9; M.C. Act 1980. S.102; H.C. Rules 1981 r.70

Statement of Martin Allwright

ACE OVER 21 YEARS Occupation: HIGHER SCIENTIFIC OFFICER

Address: ADVISORY SERVICES
THE MET OFFICE
ROOM 228
LONDON ROAD
BRACKNELL
BERKSHIRE
RC12 2SZ

This statement (consisting of 2 pages signed by me) Is true to the best of ay
knowledge and belief and 1 make It knowing that. If It Is tendered In
evidence, 1 shall be liable to prosecution if I have wilfully stated in It
anything which 1 know to be false or do not believe to be true.

Dated the day of September 1989

I am employed by the Meteorological OFfloe in the Advisory Services Branch and
have been so employed for the last four years. My main duty Is to prepare
reports and oertlfled statements on the weather In conjunction with legal
proceedings both civil and criminal, as an expert on the weather.

Exhibit MA/1 lists the three nearest ralngauges operating in 1989, to National
Grid Reference TL950610, as being located at Rushbrook Hall, Rougham Green and
Felsham.

Rushbrook Hall

The daily rainfall records for March 1989 at Rushbrook Hall (Exhibit HA/2)
show that a total of 47.1 mm rainfall occurred during the period coosenclng at
9.00 am oh 10th March 1989 and ending at 9.00 am on 25th March 1989. Most of
this rain fTell during the 72 hour period cooDencling at 9.00 am on
I*th March 1989s 30.8 od of rainfall occurred in this period. The highest 2M

hour rainfall occurred during the period commencing at 9.00 am on 16th



March 1989 when 17,2 mm rainfall occurred. None of these three rainfall
totals can be regarded as exceptional, and each of then, on average, can be
expected to recur several times each year.

Rougham Green

The daily rainfall records Tor Rougham Green (Exhibit MA/3) show that a total
of 42.6 mm rainfall occurred during the period commencing at 9.00 an on

10th March 1989, and ending at 9.00 am on 25th March 1989- Most of this rain
fell during the 72 hour period commencing at 9.00 am on 14th March 1989; 28.3
mm of rainfall occurred in this period. The highest 24 hour rainfall occurred
during the period commencing at 9.00 am on 14th March 1989. when 18.4 mm
rainfall occurred. None of these three rainfall totals can be regarded as
exceptional, and each of them, on average, can be expected to recur several
times each year.

Felsham

The dally rainfall records for Felshaa show a total of 46.5 mm rainfall
occurred during the period commencing at 9-00 am on 10th March 1989, and
ending at 9.00 am on 25th March 1989. Most of this rain fell during the 72
hour period commencing at 9.00 am on 14th March 1989; 30.0 mm occurred In this
period. The highest 24 hour rainfall occurred during the 24 hour period
commencing at.9«00 am on 16th March-1989 when'15-5 mm rainfall Occurred. None
of these three rainfall totals can be regarded as exceptional, and each of
them, on average, can be expected to recur several tines each year.

In my opinion it is likely that the rainfall at National Grid Reference

TL950610 followed a similar pattern to that at Rushbrook Hall, Rougham Green
and Felshaa and that this rainfall cannot be regarded as exceptional.

Martin Allwright
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SECOND STATEMENT OF WITNESS
Original Justlee Act 1967 S.S 9; M.C Act 1980, S. 102; H.C Rule* 1981 r.70

STATEMENT OF: John Arthur Adaas

AGE: Over 21 Occupation: Fisheries Scientist

Address: Anglian Water, NRA Unit
Broahola Lane, Brsapton
Huntingdon, Cambridgeshire. PEI8 8NE

My naae 1is John Arthur Adaas and 1 aa eaployeed by Anglian Vater, NRA Unit
(Central Area) at Braapton as Fisheries Scientist. 1 gained an Honours degree
in Biological Sciences at the University of East Anglia and 1 have been
eaployed within the Fisheries Departaent of Anglian Water for approxiaately 7j

years*

Following a major fish aortallty affecting the River Sapiston and Little Ouse
Rivers 1 analysed and interpreted data collected during the fish population
surveys carried out by Anglian Vater Fisheries staff os the rivers Sapiston and
Little Ouse during 1988 and 1989* The data collected between 25th May 1988 and
the 4th August 1988 foraed a baseline estlaate for the fish population prior to
March 1989 and to peralt an estlaate of fish losses to be calculated, this data
was coapared to the fish population data collected during the fisheries survey
carried out between the 29th March 1989 and the 17th May 1989.

To allow a direct coaparlaon of the 1988 and 1989 fisheries data sets# the
location of each saaple site was the saae for both surveys. These sites are
shown as nuabers 101-117 on tha fish aarvey sap Barked as exhibit 8. The site

locations are Hated In table 1 to ay stateaent.

Two standard saapllag techniques were used during this survey, electroflshling
at site nuabers 101-109 and seine netting at alte nuabers 110-117.  These
techniques gave a quantitative estlaate of the fish population for fish greater
than 10ca In length at eleetroflshing sites and for fish greater than 7ea in

length at seine netting altes*

Signed ee....
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The total number and weight of fish caught at each staple site are given In
tables 2 and 3 respectively for the 1988 and 1989 fisheries surveys of the
River Saplston and in tables 4 and 5 respectively for the 1988 and 1989
fisheries surveys of the Little Ouse River and collectively marked exhibit 9,

Froa these data an absolute estimate of the fish population for each site was
calculated by using either the Seber LeCren or Zippin catch depletion method*
Both the Seber LeCren and Zippin equations are nationally accepted formula for
calculating population estimates and are based on the catch depletion achieved
during sequential sampling at a given site* The weight of fish, with the
exception of Eels, was calculated by length weight regression using the Anglian
Water Fisheries Data Base, Eels were bulk weighed and their weight recorded on
site* The use of lengch-welght regressions is a standard technique for
calculating fish weight as It minimises the amount of fish handling during the

survey*

The estimates calculated by these methods are given in tables 6-9 to ny
statement respectively of the the 1988 and 1989 River Saplston surveys and for

the 1988 and 1989 Little Ouse River Surveys*

To make useful interpretation of these estimates It Is necessary to consider
the surface area of water sampled at each site* The surface area of each
sample site is given In table 1, and a comparison between the derived
population estimates recorded at each site in 1988 and 1989 Is given in figure
2 to my statement for the number of fish per square metre and in figure 3 to my
statement for the weight of fish (In grammes) per square metre*

It can be seen from the population changes shown In figures 2 and 3 that the
river Saplston suffered major fish losses both la terms of numbers and by
weight*  Fish losses from the Little Ouse river* although severe were rather
more variable than those recorded on the river Saplston» with six of the ten
Little Ouse Sites shoving decline io terms of numbers of fish and seven of the
ten sites shoving a decline In velght.of fish* Overall these results show a
generally higher rate of fish survival vith increasing distance from Mickle
Here (shown ms site 101 on the fish survey asp) vith no detectable effect on
the fish population at site 117 (on the fish survey sap). It should however be
noted that significant fish losses were recorded over the SOKm (approximately)
seetlon of river betveen MIcklesere and Shlppea Hill (between sites 101 and

site 116 on the fish survey sap)*

Of Interest vti the substantial Increase in the tel population recorded on the
Little Ouse river betveen the 1988 and 1989 surveys, (as shovn in tables 8 and
9) and particularly at the Barnham Village and Barnham Common altea (marked aa
sites 108 and 109 on fish survey map), *s a result of which. if the results are

considered as a vholef the mcreaaed lei _population vonld distort any eatlmate
"as froa the Little Ouse over this period

//
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It Is for this reason, and because as a migratory species (unlike the ocher
species recorded) the Eel nay be subject to significant periodic fluctuations
]L[l hpo ulation level, that 1 have excluded Eels from any calculation of total
ish losses-

To obtain an estlaate of the total number and weight of fish lost, reference
was made to the surface area of river affected. This calculation indicates
approximately IS. | Hectares of the river Sapiston were affected (Micklemere to
the Little Ouse confluence) and 77.6 Hectares of the Little Ouse were affected
(from che river Sapiston confluence to sice 121 near Little Ouse village) end
by extrapolating from the 1968 and 1989 survey data (tables 6-9) It was
possible to calculate a quantitative estimate of losses. These estimates are
given in table 10 to my statement for the river Sapliton, In table 11 to my
statement for the Little Ouse River, with a combined total estimate of losses

given in table 12 Co my statement.

These results indicate an estimated 7093 fish (82Z) with a total weight of
2062Kg (87Z) were lost from the river Saplstlon, and an estimated 3476 fish
(25X) with a total weight of 2429Kg (53X) were lost froa the.Little Ouse River
This gives a total estimated loss from che affecccd sections of che river
Sapiston - Little Ouse syscea of 10569 fish with a total weight of *491Kg«

The results also emphasize the importance of quantatlclve estimates In
assessing fish losses, particularly iIn cases such as this where high water
turbidity at the time of the pollution Incident reduced the visibility of fish
which were not floating on the aurface and where If dead fish counts were the
only aortallty measure avallablet the estlaate of losses would be a serious

underestimate of the true figure*

Both the rivers Sapiston aod the Little Ouse are--loportant recreational
fisheries, with fishing rights In various sections leased by a number of
different angling dube, Indeed following the 1988 river Saplaton survey a
restocking operation was.carried by oo”Angllan Vater to laprove flah stocks In
the Isworth area of the river Sapiston. This work vas carried out es recently
aa the period 21st of September 1988 to the let of March 1989 and Involved the
Introduction of approxlaately 10,000 saall Roach, Rudd and Coamon Bream, with a

total weight of approxlaately 3601g.

River fisheries within the Anglian Bater area are classified In teras of the
weight of flah per unit area (expressed as graaaes per square aetre) the four

categories ere:
greater than 20ga~2

Class k excellent

Cleas B good 10-20gn“2

Class C aoderate 5-10g»""2

Class D poor less than 5ga~2
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Using this classification, prior to the March 1989 pollution incident the river
Saplston supported e Class =8+ fish population and che Little Ouse river
supported e Class ,Ct fish population. Following the March 1989 pollution
Incident both the rivers Sapiston end the Little Ouse were reduced to Class *0*
fleh populations, one effect of which it thet the affected section! of both the
rivers Seplstoo or the Little Ouse, now no longer support sufficient fish
stocks to sustain e viable coerse fishery.

Restocking Is therefore the only option to reinstate, or et least partially
reinstate, the fish population In an acceptable period of tlae, say within a
period of 12 aonths. It should however, be noted that although restocking will
be of laaedlate benefit to the fishery, because of the suspected large scale
losses of 1 to 2 year old fish which were too saall to be caught during the
fisheries surveys (le less than 7ca In length), the continued recovery of the
fish population will take a period of years before the fish population returns
to pre pollution levels, as the nuabers of saall fish are Increased in the

natural reproductive cycle.

Flah for restocking are available on the open aarket and are noraally sold by
weight, the cost of these fish will vary according to species and slse, but an
average figure of £6000 per I1000Kg would be e realist estlaate at todays prices
and would reflect the species which were lost. Taking the total losses given
in table 12, the estlaated 4491Kg of fish lost froe the River Saplatoo and
Little Ouse this would give a total restocking cost of approxlaately 127,000.

This atateaent (consisting of four pages together with 10 pages of tables and
figures and signed by ae) la true to the best of ay knowledge and belief and 1
aake it knowing that. If It is tendered in evidence, Z shall be liable to
prosecution if 1 have wilfully stated in it anything which 1 know to be falae

or do not believe to be true.

//
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SAMPLING SITES OH
J, HIVBRR SITE RAMI CHIP REFERENCE

(tp p rM liitti

101 Mickle Haro Tt 937 699
102 worth AC TL 928 703
103 Ixvorth Hill TL 927 714
104 lradwll D/8 T1 935 743
103 TL 914 732
106 FIrk Houii 7ira TL 907 774
107 Button TL 889 798
too Brandon VUlagi TL 837 798
109 Brandon Conon TL 873 738
110 Brandon Staunch TL 782 868
111 Hockwold TL 733 872
112 TL 721 868
11) Brandon Fan TL 700 863
114 Covlaa pir2a TL 678 860
113 Blackdyka Fam TL 680 860
116 Plantation Far* TL 631 869

117 U/B LIttla Ouaa flllagt TL 631 881



TABLE 1

THE RIVER SAPISTOH AND RIVER LITTLE OUSE

METHOD OF CAPTURE 1986 FISHERIES SURVEY 1969 FISHERIES SURVEY

DATE AREA SURVEYED DATE AREA SURVEYE
m2 M*
Blectroflthing 11/07/88 1400 29/03/89 3320
Electroflthing 11/07/68 2250 30/03/89 1600
Blectroflthling 12/07/88 1000 03/04/89 1400
Eloctroflthing 12/07/88 1300 03/04/89 1200
Eloetroflthing 13/07/88 1600 03/04/89 1600
Electroflthing 13/07/88 619 04/04/89 1800
Electrofithling 14/07/88 1200 04/04/89 1200
Electroflthing 16/07/68 1360 06/04/89 2360
Electroflthing 14/07/66 1200 06/04/89 1800
Seine Netting 04/08/88 1500 19/04/89 1700
Seine Netting 11/06/68 2300 13/03/89 2300
Seine netting 10/06/86 1820 17/03/89 3600
Seine Ncttlnn 00/06/88 1960 17/03/89 3000
Seine Netting 03/06/68 1960 17/03/89 1960
Seine Netting 03/06/88 2100 16/03/89 2400
Seine Netting 02/06/66 2100 13/03/89 3300
Seine Netting 23/03/68 1960 12/03/89 2700



RIVER SAPISTON - JULY 1988
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LITTLE OUSE APRIL - MAY 1989
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RIVE* SAPISTOH - JULY 1988
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LITTLE OUSg APRIL - WAY 1969 TABU 9
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TABLE 10

RIVER SAPISTON

Area of river affected m 151 Hectares (approximate!/)e

1 2 3 4 5 6 7

-- -- " ESTIMATED

1988 1989 LOSSES

SPECIES NUVBER  WEIGHT NUVBER  WEIGHT NUVBER (Z)  WEIGHT(X)
(KC) (KC) (KG)

Roach 3972 487 196 10 3776(95) 477(98)
Coaaon Bream 62 91 0 0 62(100) 91(100)
Pike 741 430 0 0 741(100) 430(100)
Chub 943 753 257 220 686(73) 533(71)
Dace 2535 135 1029 73 1506(59) 62(46)
Ocher epedes 371 471 49 2 322(87) 469(99)

Total 8624 2367 1531 305 7093(82) 2062(87)



TABLE 11

LITTLE OUSE
Area of river affected - 77.6Ha (approxlaately)
(River Saplston confluence to Little Ouse Village)

1 2 3 4 5 6 7
1988 1989 ESTIMATED LOSSES

SPECIES HUVBER  WEIGHT NUVBER WEIGHT NUMBER(2) WEIGHT(2Z)
Roach 6306 1188 5700 679 606(10) 509(43)
Coanon Brea® 2354 1823 122 244 2232(95) 1579(87)
Pike 1639 1107 1563 1068 76(5) 39(4)
Deee 1429 88 919 42 410(29) 46(52)
Other Species 2228 328 2176 72 52(2) 256(78)

Total 13956 4534 10480 2105 3476(25) 2429(53)



TOTAL ESTIMATED FISH LOSSES

RIVER SAPISTON PLUS THE LITTLE QUSE RIVER

| 2 3 4 5 6 7
1988 1989 ESTIMATED LOSSES
NUMBERS WEIGHT NUVBERS  WEIGHT NUKBERS(2) WEIGHT(Z)
(KC) (KC) (KG)
River Saplston 8624 2367 1531 305 7093(82) 2062(57)
Lt Ouse River 13956 4534 10480 2105 3476(25) 2429(53)

TOTAL 22586 6901 12011 2410 10569(47) 4491(65)



EXPERT WITNESS



Y]

STATEMENT OP VITNESS

Criminal Justice Act 1967 S.S. 9; H.C. Act 1980. S.102: H.C. Rules 19S1 r.70

STATEMENT OF: David John Tester

ACE1l Over 21

OCCUPATION: Environmental Manager

ADDRESS> Anglian Vater, N.R.A. Unit, Central Area Office, Bromhols
Lane, Brampton, Huntingdon, Cambridgeshire, PE18 8NE.

TELEPHONE NO: (Office) 0480-41081 (home) 0460-S4339

My name it David John Tester and Z am employed by Anglian Vater. NRA Unit as
the Environmental Manager of the Central Area of the Anglian Region. 1 have
held the post since Hay 1988. 1 have 23 years experience in vater pollution
control work in the Vater Induatry both in the field and as a Manager.

I am a Chartered Chemist and a Member of the Royal Society of Chemistry. 1 am
also a Fellow of the Institution of Vater and Environmental Management.

I have examined the results of chemical analysis of watsr samples taken during
the pollution incident on the River Sapiston/Little Ouse between the 17th -
19th March 1989, marked exhibit no. 1 (with certificate of Robert Heath),
together with a recorder chart from an Anglian Vater autosutic water quality
monitoring station located at Hoekwold on the Little Ouse, exhibit 7 (with the
statement of Kevin Rutterford), and river flow measurements taken from an
Anglian Vater gauging station at Abbey Heath, on the River Little Ouse, marked
Exhibit 10 (with the statement of Richard Youngman). |1 have also exasdned
rainfall figures for the area during the month of March 1989, supplied by ate
Martin Allwright of the Met Office Advisory Service. (The two relevant tables
froa which are reproduced for convenience as DJT 1 and DJT 2 with this
statement). All thsss points are marked on the large scale map, exhibit 2,

hereinafter known as mapg 1 2 as the case may be.

Signed: L. - Dated* 24th of May 1989



Zn addition 1 witnessed the pollution front at it approached Little Outt
Village on the River Little Ouse, midway betveen point 20 and point 21 on map
2. at 14.15 hours on the 16th March 1969 and observed about a dozen fish dying
as they attempted to avoid the pollution which was distinguishable by the murky
brown appearance of the river and a strong unmisttkable odour of piggery
waste. The hyperactivity of the fish and the bloody appearance of their gills,
which 1 observed, are symptoms of acute poisoning by a toxic substance. Very
high concentrations of antonia could have this effect on fish.

On eth April 1969 1 inspected the alleged source of the pollution, a lagoon at
Rookery Farm, Drinkstone situated to the North East of the Farm (shown on the
inset to map 1), and examined a breach in an earth wall which had previously
retained a large volume of piggery liquor. The lagoon was nearly empty,
although the breach had been temporarily repaired. The drop in liquid level in
tha lagoon, as evident by the dried tide mark effect on the wall of the lagoon,
near to the breach, appeared to be in the order of 1.5 metre and from my own
obeervationi and from a later examination of tha inset in map 1, 1 estimated
that the lagoon area (coloured orange) excluding the south eastern end, was
approximately 1 hectare (10,000 m2) in extent. The area coloured orange in the
ineet was constructed by reference to an aerial photograph taken of the site on
15th June 1966, (album and photographs being Exhibit 3 p.21) ttLiivi 1 1 11 at
a ecale of 1 to 2*300"and a more recent but unsealedaerial photograph taken on
March 30th 1969, exhibit 3 P.20. By multiplying the estimated area (10,000 m2)
vith the drop in liquid level (1*3 m) I have calculated that eoaething in the
region of 13,000 m3 (3.3 million gallons) of liquor mutt have been lott.

The retultt of chemical analyait of vater and effluent samples taken by my
ttaff during the incident, pretented at exhibit 1, have been tabulated for
convenience and appear vith my atatement at DJT 3« 4 and 3 and are beat atudied

by reference to mapt 1 and 2.

SIgneds ..o e ieieaan ft*tedi  24th of May 1969



Sample no. 3032, point 2 on map 1, the discharge from Rookery Farm et 10.55
hours on the 17th Kerch, is seen to be s grossly polluting liquid with e B.0.D.
(@ measure of the oxygen demand of the effluent) concentration of 2877 mg/l1 and
an Ammoniacal Nitrogen concentration of 943 mg/l1. Both of these parameters are
100 - 150 times higher than one would normally expect from a typical consented
sewage or trade effluent discharge to an inland watercourse.

Sample no. 3031, point 1 on map 1, the tributary of the River Sapiston
immediately upstream of the farm taken at 12.10 hours, 1is completely
unpolluted, class 1A in the N.V.C. classification system used for rivers in the
U.K., with an ammoniacal nitrogen concentration of 0.09 mg/1 and a B.0.D. of
2.05 mg/1.

At point 3, on map 1, 650 metres downstream of Rookery Farm on the same
tributary at 9.55 hours on the 17th March only minor pollution 1is evident as
represented by sample no. 3030. The ammonia concentration has increased to
2.11 mg/1 and the B.0.D. to 4.88 mg/l1. These results shov that, at the time of
sampling, the polluting discharge volume was only saull compared with the flow
in the stream and using a suss balance equation.

943 (at point 2)

2.1 (at point 3) - 0.1 (at point 1)
This represents a dilution of 1 volume of. effluent to. approximately 500 clean
river water. Nevertheless the water quality would be classified as class 3 -
poor in the river classification system.

I conclude from this that the bulk of the pollution must have already passed
downstream of point 3 at the time of sampling.

Further dilution is provided by the River Saplston Immediately downstream of
this point, and also from a further tributary near Elmswell, point 7. on map 1.

Signedi



AC 10.20 hours on tht 17th March. at point no. 9 on map 2, at Horton the River
Sapiston *.5 km downttretm of Rooktry Farm, sample 3043, had an ammonia
concentration of 9.6 mg/1 and a B.0.D. of 20.1 mg/1. This would be regarded as
a class * river which |Is described as grossly polluted In the N.V.C.
classification systenm.

At 11.23 hours on the same day at Bardwell, (map 2), point no. 12. on the River
Saplston. (14 km downstream of Rookery Farm). Saaple no. 3047 revealed that
the ammoniacal nitrogen concentration was 23.2 mg/l1 and the B.0.D. was 45.1
mg/1 (class 4 - grossly polluted) and upstream of the confluence with the
Little Ouse river at Euston (map 2), point no. 14( (23 km downstream of Rookery
Farm) at 11.45 hours, sample no. 3046 showed the atnonlacal nitrogen to be 49.3
ng/l and the B.0.D. to be 43.0 mg/l1 (clast 4 - grossly polluted). It is
apparent from these results that a slug of pollution was moving down the river
at the time of sampling and that the pollution must have emanated upstream of
the first grossly polluted site, ie. point 9 on sup 2 at Norton.

Downstream of tht confluence of the River Sapiaton and the Little Oute river,
one would have expected the dilution from the latter river to have coneiderably
reduced the impact of tht pollution, but the tamplt taken at Nunt Brldgt
Thetford (map 2). point no. 15. at 12.30 hours on the 17th March. (30 km
downstream Rookery Fan). Saaple no. 3049 contained 84.4 mg/1 ammoniacal
nitrogen and had a 1.0.D. of 129 mg/1 (class 4), the highest figures recorded
anywhere 1in the river tytttm. In my view this tamplt mutt have been elote to
the head of the pollution *alug8 because at the next saaple point for that day
on the River Little Oute only 8 km downstream of this point at Santon Downham,
point no. 17. on map 2, at 13.40 hours, sample number 3030 ehowed the
amoumiacal nitrogen concentration to be normal for the river at 0.38 sg/1

(claes 1b unpolluted).

Samples of the River Little Ouse taken on the 16th March 1969 at sample point
no. 20 and 21, on map 2, (ssmple no. 3072, 3060) found the pollution front with
an asMonla concentration of 28.6 - 29.S mg/1 approaching and finally entering



the Gt Ouse at 13.18 hours at Brandon Creek, where 1 had observed the river to
be clear only two hour* previously, fro* my own observations between points 20
and 21 on that day, the pollution levels were still high enough to kill fish in
the River Little Ouse, although it was small (< 3*) specimens which were mainly
affected.

Further upstream in the Little Ouse at points 19, 18, 16 and 15. sample nos
3073, 3074, 3075 and 3076 respectively the ammonia levels slowly but smoothly
decreased indicating no significant further inputs of pollution had occurred
subsequent to the initial discharge.

The results of analysis are consistent with * large grossly polluting “slug* of
organic waste passing rapidly down the river system and certainly not for
example consistent with a sewage treatment works malfunction which would have
produced much [lower ammonia levels. Incidents such as this are generally of
large volume but short duration and are invariably csused by a catastrophic
loos of liquor from a storage unit. They typically produce a “tail* of
pollution behind a front containing the peak concentration which becomes slowly
dispersed in the river aa it flows downstream. In this caae moderate rainfall
of 17 - IBb (see DJT 1 and 2) on the 16th March 1989 would have acted to push
the alug ahead of rising river levels at a velocity 1 estimated to be about 1
ka/hr Judging from the time it took to travel the 13 km from Bockwold,
automatic monitor station Exhibit 7, indicated by a triangle on map 2, (01.00
houra 18th March 1989) to Brandon Creek point 21 (sample 3080 at 15.18 hours
18th March 1989) in the liver Little Ouse. This ensured the pollution
travelled a very long way before it eventually dispersed to a more acceptable
level of 6.8 mg/1 ammoniacal nitrogen in the Ot Ouse some 66 hes downstream of

the incident (sup 2 sample point 22, no. 3081).

A feature of the iIncident was that ths dissolved oxygen levels in the river
voters vere not significantly affected. This vas because of the low river
teaperature (6.5 - 7.0C on all ssaples) and high velocity (several times
higher average) which prevented the Oxygen Demand being fully exerted. In



contrast the major pollutant on this occasion, ammonit, mutt have been present
in 1ts un-ionised state, its toxic form, in high concentrations due to pH
values being about 0 in most samples. An aononiacal nitrogen concentration of
84 mg/1l at pH 8 and temperature 7<C vould produce a concentration of 1.24 mg/1
un-lonised ammonia (eg. Nun 3 Bridge point 15, map 2 at 12.30 hours on 17th
March 1989). A level of 0.2 - 2.0 mgs1 is known to be lethal to a variety of
species of fish and vould cause haemorrhaging of the gills and eventual death.
The sujority of the fish that died vere Roach, Pike, Chub, Bream, Dace and
Perch and according to Alabaster and Lloyd in Water Quality Criteria for
Freshwater rish (published by Butterworths in 1983) p.92-93, a recent study by
Ball (1967) on the toxicity of ammonia to roach, rudd, bream and perch, shoved
that the threshold LCSO values for these species at British sunnier temperatures
vere 0.42, 0.44, 0.50 and 0.35 mg NH3/1 (unionised aamonla) respectively””and
that "In general, however, the toxic levels of unionised anaonia for short-term
tests for several species of fish lie between 0.6 ag NH3/1 for perch and 2.0 mg
NH3/1 for carp and tench, vith chub and mlnnov being intermediate in

sensitivity*.

In order to provide e rough measurement of the polluting load passing down the
River Little Ouss during ths incident, X havs used data from the normal
chesiical samples taken on the _18th March as wall as fron® ths fixed Autosiatlc
Quality Monitoring Station at Sockwold, exhibit 7 In ths evidence of K.
Rutterford and a copy of which is annotated and attached to ay evidence for
convenience as DJT 6. Rising sfwls concentrations in the River Little Ouse
were monitored on this instrument from 01.00 hours on 18th March 1989 and
caused i1t to rise off its scale (aaxiaii of S mg/1) for a period of 12 hours
between 02.20 hours and 14.40 hours on the 18th March 1989 thereby defining the
time the pollution arrived and ths period the peak of ths pollution incident
lasted. There were no secondary peaks, confirming, in ay view, that only one
incident had occurred. The river level and hencs flow at Abbey Heath, point
16, (map 2) during this period, see chart, is presented as Exhibit 10 - this is
repeated for convenience as DJT 7 to ay evidence. Using the concentration of
mnmitr"* nitrogen from saaples taken along the river Little Ouse on the 18th

D»t«di  2*th of Hay 1*M



March 1989 and the velocity of the river, | knw/hr. 1 have been able to
construct a graph depicting the approximate plume of the pollution in terns of
ammonia concentration as it passed down the river systen at 9.00 hours on the
18th March. | present this as DJT 8. From this information and the changes in
river flow over the period 03.00 hours on the 1?th Kirch to 12.00 hours on the
18th March (the period when assnonia concentrations measured In the river would
have passed Abbey Beath), see DJT 7, it has been possible to calculate an
approxinate aomoniecal nitrogen load inparted on the River Little Ouse 33 kn of
the downstream Thetford affected as a result of the incident. This is
presented as a .table in 2 kn stretches as DJT 9. In total 1 estimate
approxinately 13.0 tonnes of asnoniacal nitrogen were present in the river.

This 1is a massive ammonia load for a river of this size and coupled with the
high B.0.D. concentrations of all related samples, could only be attributable
to a sudden discharge of an organic nature. In ny experience the only type of
discharge which could have caused such an affect, was an anisial waste
discharge. The strong piggery odour which 1 observed on the 18th of March 1989
confined this view. In ny opinion the loss of the liquor fron the lagoon was
the only significant discharge of annoniacal nitrogen in the Little Ouse
catchnent over the period of the pollution incident because the analytical
results fron the fixed autvatic monitoring -station and from the aanples are
consistent with only one pollution event, which fron analytical results and
river flows nust have begun la the River Sapiston catchment, upstrean of Horton

ianwdiately prior to the 17th March.

The 13.0 tonnos of smrmla passing down the river catchnent should be conpared
with a load of 14.1 tonnes of annonlacal nitrogen estlnated to have been lost
fron the lagoon at looker? Pan arrived at by Multiplying the concentration of
annonlacal nitrogen ia the discharge, (sanple point 2), 94) ng/l1 by the
eetlaated volume of liquor lost, 15,000 n3 (3.3 n galls) - see page 2 of ny
evidance. The two figures are entirely conslstant with each other bearing in

mind the distance and tinespaa involved.

Signed! Lo i Dated* 24th of May 1989



Coneluslon

1 therefore conclude thet the discharge froa the lagoon breach at Rookery Farm
vat responsible for the pollution on the River SapistonlLittle Ouse on or about
the 17th - 19th March 1989 and that the discharge was responsible for the fish
deaths which iIn my view were primarily attributable to acute ammonia poisoning.

This statement (consisting of eight pages signed by me) is true to the best of
my knowledge and belief and | make it knoving that, if it is tendered in
evidence, 1 shall be liable to prosecution if 1 have vilfully stated in it

anything which Z know to be false or do not believe to be true.

Do»t«di  2*th of May 1989
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Np Ref

10

Tributary of River Sapistcn
at Road Culvert upstream
of Rookery F&rm.

Discharge frcm Rookery Ffexn
to Tributary of River
Saplston.

Tributary of River Saplston
upstream of Broadgrass
Green Road Bridge.

River Sapiston upstream of
Broadgrass Green Road
Bridge.

River Saplston downstream
of A45

Elmswell Stream

River Sapiston downstream
of Toetock

River Sapiston at Morton

River Saplston at Bull
Bridge

3031

3032

3030

3029

3043

3052

3044

3045
3046

17/3/89

17/3/89

17/3/89

17/3/89

17/3/89

17/3/89

17/3/89

17/3/89
17/3/89

FQLU7TICN INCIDENT - MARCH 1989 - CHEMICAL SAMFTES

12.10 IM TL 989 820 - 7.0 11.1

10.55 1M TL 965 625 - —

09.55 IM TL 966 630 — 6.5 11.4

t
09.50 IM TL 965 630 6.5 11.1

10.45 KFR TL 967 367 7.00 7.0 11.2

10.07 KPK TL 968 637 7.94 7.0 10.9

10.30 KFR TL 956 648 7.85 7.0 10.8

10.20 KFR TL 953 662 7.7 6.5 9.9
11.00 KFR TL 947 679 7.71 7.0 10.2

75 (a)

91

93

0

92

90

89

81

2.05 0.09
— 2877.5 943
4.88 2.11
7.35 2.93
9.1 2.56
3.25 0.682
6.1 2.17
2.1 9.8
18.6  9.26

12.5

5.7

13.25

13.45

13.6

24.6

16.8

16.8
17.1

51 40.5 0.27

68 20.0 0.56

5 31.0 0.35

58 25.0 0.96
57 42.0 0.91
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Tributary of River Sapishon
at Road culvert upstream
of Rookery Farm.

Discharge fran Rookery Fun
to Tributary of River
Sapiston

Tributary of River Sapiston
upstream of Broadgrass
Green Road Bridge.

River Sapiston upstream of
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River Sapiston downstream
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Elmswell Stream

River Sapiston downstream
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River Sapiston at Norton

River Sapiston at Bull
Bridge
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ROUGMAN CRiIN

SIAVION MJHBEI 1US11 MID RCFEFECKC: IASTING 3912 NORTHING 2611
1 2 1 4 ) 6 7
0.7 s.2 0.0 0.), 0.0 0.1 0.0
9 10 1 12 15 14
0.4 0.9 2.1 0.0 11 0.0 9.4
| u 17 19 19 2 21
0. ID.4 0.1 1.0 1.1 9.4 0.4
2 » 26 X 29 27 29
0.1 1.6 0. 0.0 0.0 0.0 0.0
29 S0 sl
0.0 0.0 00

TOTAL TAIRFALL FOR MONTH * 50.4
IMS 1941-1970 AVIRAGI RAINFALL FOR YMt MONTH IS eeee

IMS RAINFALL TOTAL FOR INIS NONTH IS eeee PCRCINT Of INIS AVCRASS.

NOTES: -

(1> DAILY 1D1ALS RILAIl 10 24-HOUR FKKI100S COMtfNCINC AT 0900 CUT
ON TM] DAI OF KNTRV.
(2) MHfRi eeeee APPUM ON INIS PRINTOUT NO DATA ARC AVAILARLI.
(S) FAILS OF LSSS THAN 0.09 NILL INITtRS ARI SHOWN ON IMIS PRINTOUT AS 0.0.
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DJT.

CALCULATION OF AMMONIACAL NITROGEN LOAD
AT 09.00 CHT 18TH MARCH 199*

BETWEEN HUH*S BRIDGE AND BRAHDOH CREEK

J Section downstream Estimated ﬁ Estimated j Load j
J fron Nun®"* Bridge Discharge | Concentration
1 km cumecs '|E mitLl 1 tonnes |
I 0 -2 13.62 i 3.4 1 0.333 |
1 2 -4 13.82 * 3.6 | 0.378 |
I 4 -6 13.88 ‘ 4.2 | 0.420 |
| 6-6 13.82 | 4.6 | 0.458 |
| 8-10 13.36 i 5.0 | 0.400 j
| 10-12 13.24 | 5.5 I 0.524 |
| 12 - 14 13.17 ,-- .62 | 0.500.
| 14-16 12.92 7.2 | 0.670 |
| 16-11 12.73 | 8.5 | 0.779 |
| 18-20 12.47 J 10.3 | 0.923 |
| 20-22 14.21 | 14.1 1 1<*43 1
| 22-24 11.23 19.7 | 1.396 |
| 24-26 11.37 l 26.1 | 2.137 |
| 26-27 8.46 l 29.0 | 0.683 |
| 27-20 8.14 } 23.7 | 0.693 |
| 28-30 7.67 | 10.2 | 0.363 |
| 30-32 6.80 i 2.4 | 0.116 |
| 32-33 6.36 Jl 0.4 | 0.009 |
i TOTAL | 13.007 |
1



SECTION Vi 11

JEOARKE - PROOF OF EVIDENCE



PROOF 0OF EVIDE NCE

I John Edgar Clarke of Hessett House, Drinkstcne, Bury St 'MmynHc will say

as follows:-

|l an anamed man and live at the above address with my wife and my son

(a0 years old) and daughter (8 years old).

I am 40 years of age (Date of Birth 1/1/1950).

I own Rookery Faun, Drinkstcne, Bury St Edmunds, Norfolk, which is the

base for my pig business.

I have previous convictions for pollution type offenoes but none of any
other description. | cannot recall the details but when my Solicitors
obtain a list fran the prosecution this should assist ny*memory. ~However,
I can say that they t«re all of a technical nature and 1 am sanewhat
surprised at the msnber of prosecutions brought against me, given the
number of pollution type incidents that take place every year,
particularly in the vicinity where | farm. Before 1 deal with the
incidents which led up to the charges, I shall give sane background to my
operation at the farm. 1 have been using Rookery Farm for pig fattening
for approximately 10 years and throughout that time | have consulted with
the water authority. About 5 years ago the fanning systan vas changed to
one using traditional straw yards and accordingly the slats was concreted
over and the slurry systan discontinued. Although there is no more

slurry, contaminated rainwater drains into the lagoons off the open yards

and nick pads.



I shall now deal with the incidents which led up to the charges against
me. On the 17th March about mid morning 1 received a telephone call from
Mr Hears of the National Rivers Authority who informed me that there had

been a breach in a lagoon at Rookery Farm*

I immediately agreed to go to the farm to see Mr Hears.- On arrival | saw
the breach in the lagoon being repaired by a contractor. 1 ascertained
from my site foreman, Mr Smith, that as soon as he had arrived on site
that morning he had discovered the breach and had put in hand the repair
to the lagoon vail. Mr Hears and | walked around the site and I told him
that the breach had been an accident. He was suggesting that a million
gallons had been released while | am sure i1t was more like two or three
thousand, and he insisted on taking what he called a formal sample. Be
seemed determined to take action against me and did not seem to be
listening to my explanation. This annoyed me and perhaps rather foolishly

I refused to choose a sample bottle or sign a receipt.

I believe I vas cautioned when | repeated that the breach had been an
accident and that on discovery immediate steps had been taken by my
foreman and latterly myself, to rectify the position. Hr Mears left,
after arranging a meeting which took place a few days later. At this
meeting Mr Mears suggested that the lagoons had not been constructed and
maintained as he had previously advised. | disagreed vith much of the
criticism and, anyway, I do not think any of it is actually relevant to

the probable cause of the accident.

1 believe the precautions which 1 took were reasonable in normal

circumstances. While 1 cannot say for sure why the breach occurred, 1

consider the following to be the explanation.



The breach occurred cn the north-east boundary of tte site where there
used to be a 20 foot bank. The neighbouring ditch is naturally 4 feet
wide by 3 feet deep. Bie next door fanner in an attempt to obtain more
effective drainage of his land, widened the watercourse on his side of the
stream and the increased flow, unknown to me, must have been eroding the
bank below the water level for sane tine. When I arrived on site on 17th
March there was still a raging torrent flowing past the lagoon, caused by
torrential rainfall over the previously few days. My records show that
this was the heaviest rainfall of the season and I must assume that a
unique combination of circumstances, resulted in an unprecedented flow of

vater, which in turn caused the breach in the lagoon wall.

| must reiterate that at no time previous to the breach actually
occurring, was | aware that the wall was being eroded away and was ready
to collapse. All 1 can say is that cn my daily visits to inspect the wall

all appeared in order.



